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NOMINATION OF HAROLD E, TALBOTT TO BE SECRETARY 
OF THE AIR FORCE 


MONDAY, FEBRUARY 2, 1953 


UNITED STATES SENATE, 
COMMITTEE ON ARMED SERVICES, 
Washington. dD. C’. 


The committee met, pursuant to call, at 10:35 a. m., in room 212, 
Senate Office Building, Senator Leverett Saltonstall (chairman) 
presiding. 

Present: Senators Saltonstall (chairman), Flanders, Smith of 
Maine), Cooper, Byrd, Johnson, Kefauver, Hunt, Stennis, and 
Symington. 

Also present: William Darden and Verne D. Mudge of the com 
] ttee staff. 

Chairman SALTONSTALL. The meeting will come to order. 

After our last meeting, the Chair and Senator Kefauver had a brief 

versation, and as a result of that conversation Senator Kefauver 
] 
i 


wrote the chairman a letter which the chairman will now read: 


JANUARY 30, 19538 
Senator LE\ r SALTONSTALI 
Cha ) n. A ed Ne ces CO } (Tee, 
Senate Office Building, Washington, D. ¢ 
DEAR SENATOR SALTONSTALI l was glad to have a chance to talk with you 
riefly today relative to the nomination of Mr. Talbott for Secretary of the Air 
Fore I appreciated your willingness to call the committee into session on Mon 
‘ morning in the event I wished to ask Mr. Talbott any further questions 
Since the co littee meeting on Thursday, when Messrs. Stevens, Anderson, 
d Talbott were approve lL have studied the Hughes report and the so-called 
H ly report ¢ the Kighty-second Congress, which went to the matter of pro 
( ‘ ep S ( nt | iefly fe he 
D 1 l ( } | est 2s I | d \ tl 
( \ | i ] ( 
f my study of these documents, I should like to have clarified cer- 
1 que ons which were raised in my mind I feel that it is in the public 


terest, as well as in the interest of Mr. Talbott himself, to have this matter 


issed 
Accordingly, I would appreciate it very much if you would call the meeting of 
the « ittee for Monday and request Mr. Talbott’s presence 
\ h kind personal regards, 


Sincerely, 
Estes KreFAUVER 

The meeting is called at the request of Senator Kefauver, as set 
forth in that letter. The Chair felt that if Senator Kefauver had any 
further questions ot Mr. ‘Talbott. in the interest of fairness to Mr. 
Talbott and also in fairness to the committee, it should be discussed in 
ommittee session rather than to be discussed on the floor of the 
Senate, where Mr. Talbott could not answer himself. 
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It is therefore the purpose of the Chair to give Senator Kefauver 
this opportunity to question Mr. Talbott further on those matters 
that he suggested. Mr. Talbott is here. 

Senator Kefauver, you may ask your questions of Mr. Talbott. 

Senator Kerauver. Thank you, Mr. Chairman. Mr. Chairman, in 
order to put the hearing in the prospectus which I intend, I should like 
to make a very brief statement preliming uvily. 

As both the committee and Mr. Talbott know, I cast a dissenting 
vote on Mr. Talbott’s nomination last Thursday because I wanted an 
opportunity to satisfy myself as to Mr. Talbott’s role in the aircraft- 
production program of World War I investigated by Justice Hughes. 
There have been many reports and rumors about the production of 
aircraft during that time, about the Dayton Wright Co., about the 
DH-4, the so-called flaming coffin, and about personally being asso- 
ciated in some way with Mr. Talbott, Colonel Deeds, and also I wanted 
to ask about the practices in the automotive industry which the Por- 
ter-Hardy subcommittee contends cost the taxpayers of this country 
$305,000,000 in unnecessary expenditures over 3 years. 

I have examined the public records on these two matters. I want 
to make it clear that I have no information other than is found in 
these public records, and that I have not asked the committee to re- 
call Mr. Talbott for the purpose of making any startling revelations. 

I have found in these public records. however, certain practices 
which I believe to be clearly contrary to the public interest. 

In the case of the Hughes investigation, it is true these practices 
took place over 30 years ago when Mr. Talbott was about 29 or 30 
years old. Of course, we have to look at these in the light of the 
general business attitude and of what was taking place at that time. 

My purpose in asking Mr. Talbott to come back today is not to 
rake over dead ashes or to call up unpleasant memories, or to retry the 
Hughes investigation or go into the details of any of the facts that 
were presented in that investigation and report. My purpose is, 
however, to determine unequivocally Mr. Talbott’s present attitudes 
toward these practices which I consider to be contrary to the public 
interest, for his present attitudes, rather than his conduct 30 years 
ago, will guide him in the performance of his duties as Secretary of 
the Air Force. 

It seems to me that the transactions that took place are ones that 
might recur, or similar situations may do present. I felt that this 
would furnish us the opportunity of getting Mr. Talbott’s present 
attitude as to what action he would tz ne as Secretary of the Air Force. 

Therefore, Mr. Chairman, I hope you will agree with me that it is 
in the public interest to get Mr. Talbott’s attitudes clearly on the 
record for the benefit of the Senate and the public gene rally. 

Mr. Chairman, so we can identify just what records my adminis- 
trative assistant, Mr. Richard Wallace, and I have had an opportunity 
to examine, I would like to refer to them and identify them so it won’t 
be necessary to identify them in detail later on. 

In connection with that, it would take several people several weeks 
to read all of the reports in hearings and testimony that was taken 
by the Senate and the House and by Mr. Hughes and many others 
in connection with the airplane production and also in connection with 
the Dayton Wright operations. The matter first seemed to come to 
light when a great sculptor, Gutzon Borglum, was appointed by Pres- 
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ident Wilson to make an investigation, and apparently he made some 
investigation at Dayton. I have been unable to find Mr. Borglum’s 
report. Iam sure that there must have been a report to the President 
of the United States that set out in some detail in his biography “Give 
the Man Room,” which was written by Robert J. Casey and Mary 
Borglum, his daughter—Mr. Casey was a reporter with Mr. Knox’s 
paper in C hic ago, the Chicago Daily News, I think, and this is writ- 
ten in 195% 

One ks is devoted to his investigation. The text seems to be 
that President Wilson appointed a man he had just defeated in a very 
close race for the Presidency of the United States, Mr. Charles Evans 
Hughes, asa Spec ial Assistant to the Attorney General, to investigate 
this whole matter, and Mr. Hughes and a lawyer spent many, many 
months, made one of the most meticulous investigations that I have 
ever seen, went into the whole matter very, very thoroughly, in the 
course of which he took 25 or 30 volumes of testimony, which I found 
in the A rchives. 

This is a typical volume. I have this one here, volume 10, which 
has the testimony of Mr. Talbott in it. It is a very thorough inves- 
tivation. 

About the time, or shortly afte rwi ird perhs aps, the House of Re *pre- 
-entatives, a select committee thereof. also made an investigation. 
he committee report was made by Mr. Graham of Illinois. Oh, yes, 
Mr. Hughes’ re port was made to the Attorney General and to the 
President on October 25, 1918. He was ap pointed earlier in that year. 

Chis select committee of the House of Re} yresentatives held he: arings 
and made a very thorough investigation aa made its report February 
16,1920. They held hearings of their own, and they approved of and 
found subst: intially the same thing as was cont: vined in Mr. Hughes’ 
report, 

Mr. Hughes’ report is also contained in the digested form as an 
appendix or an addenda to the House committee report. This was 
the Sixty-sixth Congress, Report No. 637. 

During the same time the Military Affairs Committee of the Senate 
had a hearing on United States aircraft production. This was the 
so-called Thomas committee. It was the Sixty-sixth Congress, the 
second session. Then the other report that I refer to is the so-called 
Hardy report: Inquiry Into the Procurement of Automotive Spare 
Parts by the United States Government. This was reported on April 
25.1952. It is House Report No. 1811, the committee of which Con- 
gressman Hardy was chairman, but Mr. Dawson seems to have made 
the report. 

Mr. Chairman, I do not want to go into the facts investi; gated by 
Mr. Hughes other than is necessary to bring out certain policy mat- 
ters that are submitted here, and I have prepared a very brief summary 
which is largely quotations from the Hughes report, which pinpoint 
the particular matters inquired into, which I would like to have read 
to the committee, at least in part. 

Chairman Sauronstatu. This the Chair understands is your sum- 
mary § 

Senator Kerauver. Yes, it is a summary that Mr. Wallace, my ad- 
ministrative assistant, and I prepared. When we get to the telegrams 
we will not need to read all of them. It shouldn't take more than 3 
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or 4 minutes to read this. Mr. Chairman, I have a very irritated throat 
and I wonder if Mr. Darden or General Mudge could read this. 
Chairman SarronsraLu. General Mudge has a cold and Mr. Darden 
is on the telephone. The Senator has a cold. The Chair will read it. 
Senator Kerauver. Here is Mr. Darden. 
Chairman SALTONS'1 ALL. Mr. Darden has a southern accent, 
Mr. Darpen (reading) 


MEMORANDUM ON HAROLD ] PaALBoTT, JR., AND THE HUGHES AIRCRAFI 
INVESTIGATION OF 1918S 


In all cases material directly quoted is from the Hughes report 
DAYTON METAL PRODUCTS CO 


“In April 1915, Col. E. A. Deeds, C. F. Kettering, H. E. Talbott, Sr., and his son, 
H. KE. Talbott, Jr., organized the Dayton Metal Products Co with a capital stock 
of $200,000." Talbott, Senior, held 900 shares; Deeds, 500 shares; Kettering, 
199 shares; Talbott, Junior, 99 shares. Before our entry into the war the Day 
ton Metal Products Co. produced fuses primarily for the British Government. 
Late in 1917 it acquired ownership of the Dayton Wright Airplane Co., described 
below, in the report as follows 


DAYTON WRIGHT AIRPLANE CO 


“On April 9, 1917, the Dayton Wright Airplane Co. was incorporated with a 
capital stock of $500,000 by Deeds, Kettering, H. E. Talbott, and H. E. Talbott, 
Jr., in conjunction with Orville Wright” (Hughes report, at p. 93 in H. Rept. 637, 
66th Cong., 2d sess.). This company “was launched about the time of our entry 
into the war, manifestly with the expectation of obtaining Government contracts” 
(Hughes report, at p. 88 in H. Rept. 637, 66th Cong., 2d sess.). 

rhe first contract, effected August 17, 1917, was for only. 40 planes. This was 
subsequently modified, and the total number of planes expanded to 4,000, con- 
tracted for on a cost-plus basis, the estimated amount involved being upward of 
$30 million Under the terms of the first contract the fixed profit for the company 
was estimated at $3,750,000. A later estimate set the figure at roughly $3,500,000. 
On December 1, 1917, the Dayton Wright Airplane Co. was fully acquired by the 
Dayton Metal Products Co., described above (p. 84, House report) 


SALARIES OF OFFICIALS 


“The promoters of this enterprise (the Dayton Wright Airplane Co.), not con- 
tent with these profits which were to accrue to them, either directly or through 
their ownership of the Dayton Metal Products Co., at once took advantage of the 


opportunity to increase their gains by salaries as executive officers of the Dayton 
Wright Airplane Co. Dating from August 1, 1917, the salaries thus allowed were 
as follows: 

m3 ralbott, Sr., $35,000; C. F. Kettering, $35,000; and H. E. Talbott, Jr. 
oV years old, who was made president of the « omMmpanhy ), s50,000 Palbott, senior, 
Was at the time receiving, and continued to receive, $60,000 a year as president 
of the Dayton Metal Products ¢ Kettering received a salarv of $25,000 from 

Davyvton Metal Products ¢ ind $50,000 from the Delco Co id Talbott, 


junior, was also receiving a salary of $18,000 from the Dayton Metal Products Co. 
There would seem to be no question but that the members of the Aircraft 
Produc n Board in recommending contracts had confidence in the capacity of 
undertaking the venture, and the previous success of this group, while 


Mr. Deeds had been associated with them, was well known. But the fact remains 
that practically at the inception of the Government's aviation activity in con- 
nection with the war, and within th phere of Colonel Deeds’ important if not 
commanding influence, his former business associates were placed at once through 
Government contracts in a position where they ha the assurance of very large 
protits on a relatively small investment of their own money and in addition 
were able to secure generous sa es which they charged against the Government 
as part of the cost of manufacture (From the Hughes report, quoted at p. 84 
of H Rept 637. 66th Cong... 2d sess. ) 
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IMPROPER COMMUNICATIONS WITH COMPANY 


Aroul May of 1917 the vice president of the Dayton Metal Products Co., 

K. A. Deeds, ostensibly resigned from that company and went to assume the 

ob of | d of the Aircraft Production Board in Washington, a position in which 
e had considerable, if not Commanding, influence in directing the placement of 
cralt contracts While the minutes of the directors’ meeting of the Dayton 
Metal P cts Co., held May 21, 1917, purport to show an offer by Deeds of his 
stock in the company to the other directors (that is, Talbott, Senior, Talbott, 





lunior, and Kettering) so as to divest himself of vy conflict of interest in 


his forthcoming capacity in Washington, the evidence shows (a) that Deeds was 





n Washington on that date and could not have participated in the me ng 
ide an statement, and (6) that if Vv effect t ranster of the tock was 
cle was not made until sometime after May 1917—-sometime between May 


September 1917.’ 


tor Ke LU VER. That is quoted from the report, 


Hughes report, as quoted in H. Rept. 657 at p. 89 
While chairman of the Aircraft Production Board, Deeds continued to carry 
proper corespondence, relating to the affairs of the Army in relation to his 
er company, with Kettering and Talbot, Seniot Examples follow 


Senator Krravuver. Mr. Chairman, at that point there follows a 


Del oT telegrams whi hy he has the re whi hy are taken from tele 
oTam Wn th House report, wl ich Sa publ c docume nt. pages SD 


through about 90 or 91, and I don’t know if you want to read all of them 
or not You might just read the first one and the last one, and then let 
the others be incorporated in the record, to save time. 

Chairman SauronstraLu. If there is no objection, that will be done. 

Senator Kerauver. Read the first one and the last. 

Mr. Darven (readme) 

relegram, Deeds to Talbott, May 23, 1917 

WASHINGTON, D. C., May 23, 1917 
H. FE. TALnort, 
City National Bank Building, Dayton, Ohio: 


King probably returns to Dayton this evening. He is undertaking something 
vhich he alone is unable to get through with. It will be important that you give 
i vision of this job and some very definite suggestions how to hit it in a big 

I is the biggest undertaking that has ever been put across in Dayton 


EK. A. DEEDS 
Che last one in that series is: 


H. E. TALBorr, 
Da jton. Ohio: 

For your personal information as coming from your local attorney Judge 
Advocate General has ruled it legal for the Government to select one, contractor 
ne; and the two a third, as appraisers of market value of plant at expiration 
of contract If ou care to raise the question, the above will be found to the 


EK. A, DEEDS 


Chairman Satronstatn. If there is no objection the other telegrams 


will be put in the record at this point. 
1e telegrams above-referred to are as follows:) 


lelegram, Deeds to Talbott. May 23. 1917: 


WASHINGTON, D. C., May 23, 1917 


svest you personally direct publicity regarding contract to be given soor 
) t it will avoid criticism and at the same time tell the story. This is par 
y vital because of Captain Waring to start work Friday and the visitors 
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whom I am bringing, who may read the papers. Your good judgment is needed 
on this. 
EK. A. DEEDS. 


Telegram, Deeds to Talbott, May 24, 1917: 

WaSHINGTON, D. C., May 24, 1917. 
H. E. TALBort, 
City National Bank Building, Dayton, Ohio: 

In arranging for contract do not overlook a local contractor and lumber man 
in Osborne. Ezra Kuhns knows his name. He has been friendly to us and I 
promised him something to do on this job. 

Kk, A. Dreps. 


Telegram, Talbott to Deeds, May 28, 1917: 
May 28, 1917. 
Kk. A. DEEDS, 
Ca Vew Willard, Washington, D. 


Just to remind you chartered accountants of Government selection, expense 
to be paid by contractor and charged to cost of work. Piece work for labor 
only on various unit sections in various classifications of work, will do much 
toward speed and economy. Each individual transaction’ to have the approval 
of officer in charge before it is effected. 


H. E. TAsorr. 


Telegram, Deeds to Talbott, May 31, 1917: 
May 31, 1917. 
H. E. TAporrt, Sr., 
Dayton, Ohio: 
Wire what progress has been made on Dayton field. This is for our report to 
the council. If foundations have been started for instance and how many men 


on the job. This only needs to be a rough estimate. 
DEEDS, 
Aircraft Production Board. 


Mr. Darpen (reading): 


Commenting on this the Hughes report said: 

When this last telegram, which puts in a stronger light the relations of the 
parties, was sent, Deeds was an officer in the Army. This highly improper con 
duct in holding communications in this manner with his former business asso- 
ciate in a transaction pending between the Dayton Wright Co. and a Govern- 
ment department in Colonel Deeds’ charge demands the attention of the military 
authorities (p. 85 of the House report). 


“SECURING ADDITIONAL PLANT EQUIPMENT 


“In late 1917 the two Talbotts and Kettering engaged in a series of complex 
transactions designed to acquire plant equipment at an enormous profit to them 
selves and to improve their ownership situation in the various companies 

“One feature of these transactions was formation of a syndicate composed of 
Talbott, Senior; Kettering, and Talbott, Junior. One of the acts performed by 
the syndicate was the purchase of a plant at Miamisburg acquired by Talbott, 
Senior (for the syndicate), for a sum of $60,000 (which) was turned over to 
the Dayton Wright Co. at $127,202, the profit being divided between himself 
(Talbott, Senior) and Talbott, Junior, according to their respective interests in 
the syndicate.” (The Hughes report, on p. 87 of the House report.) 

The final result of these transactions is described in the Hughes report as 
follows: 

“The transaction was accomplished with a minimum use of cash (less than 
$1,500), and as a result the Dayton Metal Products Co. had all the stock (save 
five shares) of the Dayton Wright Airplane Co.; the Dayton Wright Airplane Co. 
had the Moraine and the Miamisburg plants; Messrs. Talbot and Mr. Kettering 
had the security which they had purchased from the Dayton Metal Co.: and 
the Domestic Building Co. (owned by Deeds and Kettering) continued to hold 
the notes which the Talbotts and Kettering had given to that company on the 
settlement in November.” (The Hughes report on p. 87 of the House report.) 

Since the matter of defects and profits in the planes is a much debated one, I 
will not go into them here. 


A 
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CONCLUSION AND RECOMMENDATION OF THE HUGHES REPORT AS THEY REFER TO THI 
rALBOTT QUESTION 


Its “general conclusions and recommendations,” the Hughes report said: 
‘2. The evidence discloses conduct which, although of a reprehensible char 
acter, cannot be regarded as affording a sufficient basis for charges under exist- 


ing statutes, but there are certain acts shown, not only highly improper in them 


selves, but of a special significance, which lead to disciplinary measures. The 
evidence with respect to Col. Edward A. Deeds should be presented to the Secre 
tary of War to the end that Colonel Deeds may be tried by court martial * ° 
for his conduct (1) in acting as confidential adviser of his former business 
associate, H. E. Talbott, of Dayton Wright Airplane Co., and in conveying infor 
mation to Mr. Talbott in an improper manner with respect to the transaction 


of business between that company and the division of the Signal Corps of which 


Colonel Deeds was the head, and (2) in ving to the representatives of the 
Committee on Public Information a false and misleading statement with respect 
to the progress of aircraft production for the purpose of publication with the 
authority of the Secretary of War.” (Hughes report quoted at p. 122 of H. Rept 


637. 66th Cong., 2d sess. ) 


Chairman Savronsrat.L. Thank you, Mr. Darden. 

Senator Kerauver. Mr. Talbott. I don’t know whether the Hughes 
report was factual or not. I have oreat confidence in Mr. Hughes, 
as to what he did. Do you have any comment about the factuality of 
the report that Mr. Hughes made? 


STATEMENT OF HAROLD E. TALBOTT, NOMINEE TO BE SECRETARY 
OF THE AIR FORCE 


Mr. Tatnorr. Senator Kefauver. that is a long time ago 
Senator Kerauver. Yes: and I don’t want to 
I mean as to the general findings. 


v0 into the details, but 


Mr. Tarsorr. The general findings, I think, of the first testimony- 
unfortunately, vou weren't here- 

Senator Kreravver. Well, I have read it very carefully, Mr. Talbott. 

Mr. Tarnorr. That is about all that I would say. Secretary of War 
Newton Baker made his report. As far as the statement which you 
have read is concerned, I would be very glad if I could have a copy of 
that statement, to prepare a reply, or have our attorneys prepare a 
reply, and file it with the committee. 

The results of the Hughes investigation were outlined in a letter 
from Newton Baker. 

Senator Kerauver. Mr. Chairman, that’s all right, except that I 
don’t know how long this thing may go on. 

Mr. Tarnorr. Well, if you will ask me any direct questions, Sen- 
ator 

Senator Kerauver. Mr. Talbott, let’s get at it this way: You, of 
course, remember when Mr. Hughes came out and made this in- 
vestigation ? 

Mr. Tatzorr. Certainly. 

Senator Keravuver. You testified, and your testimony is in this 
volume here. 

Mr. Tateorr. Certainly. 

Senator Kerauver. And did you read the Hughes report after it 
was released ? 

Mr. Tatrorr. Senator, that is so long ago I don’t remember whether 
I did or whether I didn’t. I knew vaguely about the Hughes report 
at that time. 
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Senator Keravver. Well, as president of this company which was 
involved in the report, you certainly would have been familiar with 
the details of the report, wouldn’t you? 

Mr. ‘TALBOTT. I was acting as general nanager of that company 
and operating its affairs. Mr. Kettering and my father were the 
ones W ho followed this closely. 

Senator Keravuver. I noticed in testimony before Mr. Hughes you 
sald you were thoroughly in command but you were nonetheless presi- 
dent and 30 years old at the time the transaction occurred ¢ 

Mr. Tareorr. Right. 

Senator KEFAUVER. So I am certain vou must have followed very 
closely the Hughes report at that time. J 

Mr. Tarporr. | probably did at that time. 

Senator Kerauver. Of course, what is set out here—and see if you 
take any exception to this—to begin with, Colonel Deeds had a long 
h story, of course, dating back to t] time he was with National Cash 
Register. He was tried and convicted in the district court for vio 
lation of antitrust laws and sentenced to a year. That was reversed 
in the court of appeals in Cincinnati. 

Then he and Mr. Kettern ae gol into the Deleo Co., which they sold 
out, Mr. Kettering being an inventor and having no business judgment 
particularly, and Colonel Deeds being the businessman. What this 
report says here, the part we have read, is that in April 1915 the four 
of you formed the Dayton Metals Co. That is correct, is it not? 

Mr. Tatzsorr. That’s correct. 

Senator Keravuver. And then on April 9, 1917, you formed the 
Dayton Wright Airplane Co., which was a subsidiary of the Dayton 
Metals Co. That is correct, is it not ? 

Mr. Tatrorr. That’s correct. 

Senator Kerauver. Then there is a lot of argument about when 
Colonel Deeds disposed of the Dayton Metals Co. He went to Wash- 
ington to take over the procurement of planes, and about that time— 
Mr. Hughes thought it was after he got to Washington—a meeting 
was held, and you and your father and Mr. Kettering purchased Mr. 
Deeds’ stock. That is correct, 1s 1t not ¢ 

Mr. Tal BOTT. Yes. 

Senator Kerauver. And you gave them a note for your part, for 
$103.000 for this stock. That is correct, is it not / 

Mr. Taurorr. It isin the record ? 

Senator Krrauver. Well, it is in the record, take my word for it, 
$103,000, and Mr. Hughes in his report said that at the time he made 
his investigation you had paid $3,000 on the note. He was rather 
critical of the way it was handled. It says at page 89: 

To conclude: The fact is that the transfer of the shares in the Dayton Metal 
Products Co.. which owns the stock of the Dayton-Wright Airplane Co., was 
made to Colonel Deed’s intimate business associates on their unsecured notes, 
which are overdue and unpaid save to a small extent. But there is no proof 
upon which it can be charged that Colonel Deeds retained an interest in the 
Dayton Metal Products Co., and thereby in the Dayton-Wright Airplane Co. 

So he went to Washington apparently in April of 1917, and then 
later on in August he was mac a colon el and he was in charge of 
airplane procurement, isn’t that true? 

Mr. Tarrnorr. Yes. I don’t know whether he was in charge, but he 

asina top position, a position of influence. 
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enator Keravuver. Well. the record substantially shows that Mr. 
Coflin was the chairman of the General Aviation Board and Colonel] 
Deeds was head of the procurement of airplanes for the Signal Corps 
under Mr. Coffin. That is correct, isn’t it ? 

Mr. Tatsorr. I think he was under Coffin ; yes. 

Senator Krrauver. Now the thing is immediately when he came 
to Washington he started—of course we don’t know about telephone 
conversations—sending telegrams to Mr. Kettering, to your father 
back and forth, which contained information helpful to them. Wer 
u aware that that was being done? 
Vir. | ALBOTT. | thn K t] ose exchanges of telegrams were to be help 
ful to the aircraft production and not essentially to us. 

Senator Krravuver. Well, then let me ask you this very question 


] 


Do you approve as a matter of public policy the exchange of tele 


rrams of the nature set out in this report hetween a person who is 


head of the procureme! t divi ion, tO Is forme} associates, with some 


HIeSTIOI about the transte r ot tock. wh ( h Mr. Huehes said Wis 
tleulated to be oT assistance 4 Do vou approve ot this exchange of 
ty / 


Mi TALBOT rr No: | don't approve of * I don’t ul derstand i. I 


know the first telegram that was sent and the purpose of that tele 
gram. I know the reason that they sent confidential t leorams, 


Senator Keravuver. Did you know they were being sent / 

Mr. Tarsorr. I knew the first one which came to the Dayton 
Wright Co. 

senator Ke AU VER. Which one? 

Mr. TALBOTT. Well, the first one told us in clis@uised language that 
the DH—4, which had been received from England, was being sent 


to us and that we were to treat it as top secret and no one was to 
ee it except military personnel. 

Sehnatol Key AUVER. Whv shor ld vou be formed hn Col fidential 

lage ¢ 

Mi. Taurnorr. That wasn’t confidential language, but it was sent, 
senator, to the Dayton Wrieht Co There was a little ticker down 
there It uuldn’t come in as a confidential teleQTram across our wires 
do it the factory. 

[ | th nk the record will he w that Kettering WW red Deeds 

idential me sages should be sent to another addres 

NO that wa imply te protect military ecrets, 

Senator Keravver. At this point, Mr. Chairman, on August 4, 1917 


Mr. Kettering wired Mr. Deeds: 


Hereafter all confidential telegrams will be sent to Mr. H. EF. Talbott, S1 

instead of to the Dayton-Wright Airplane Co 
E. A. Dreps 

But now prior to that time Mr. Kettering had sent Mr. Deeds a 
telegram August 4. which is: 

We believe all confidential telegrams should be sent to Mr. H. B. Talbott, Sr 
City National Bank Building, or George B. Smith, instead of the Dayton-Wright 
Airplane Co 

Parenthetically George B. Smith was the confidential relations mat 
and kept all the books, according to this recor 





, over a period of many, 
many years of the transactions and joint ventures of Colonel Deeds 
and Mr. Kettering. That is true, isn’t it ? 
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Mr. Tatzorr. That is true. 

Senator Keravver. Why should there be confidential telegrams 
being sent between the officials of this company and Mr. Deeds, who is 
here in charge of procurement ¢ 

Mr. Tarsorr. Senator, if you will look at that first telegram that 
they sent about the DH -4, they didn’t want the personnel down at 
the factory knowing that the plane was being sent to us. That was 
the reason. 

Chairman Sarronsraty. Will the Senator yield for one question 
there ? 

Senator Keravuver. Yes, sir. 

Chairman SauronsraLtt. Wasn't the fact, Mr. Talbott, that this 
was one De Haviland plane that was in this country and the only 
plane that was in this country of that type, and the DeHaviland 
plane was being sent out to this factory, rightly or wrongly—and I 
am not going into that—in order that it could be modernized and 
adapted to United States usage ? 

Mr. Taxsorr. That is correct. 

Chairman Saironstati. And it was the only plane in the country, 
and therefore it was very important to keep it secret / 

Mr. Tarsorr. That is correct. 

Chairman Savronstaty. That is my understanding of that situa- 
tion. 

Senator Coorer. Will the Senator yield for one question ? 

Senator Krerauver. Yes. 

Senator Coorer. Could I ask you, Mr. Talbott, if these telegrams 
were sent to your vena after your company had entered into a 
contract with the Government to build certain planes? 

Mr. Tatsorr. We had contracts to build certain planes. I don’t 
remember whether the DeHaviland contract had been signed at that 
time. 

Senator Krravver. To answer that, some were before and some 
were after the signing of the contract. They are all set out in this 
report. Let’s get this straight. Do you think the telegrams are all 
right, the exchange of telegrams? 

Mr. Tatzorr. Senator, I think they were perfectly proper. Unfor- 
tunate in their implication, but perfectly proper. 

Senator Kerauver. And as Secretary of the Air Force you would 
have no objection 

Mr. Tatzorr. Oh, I certainly would. I wouldn’t allow anything 
like that to happen again. 

Senator Krrauver. Well, then what do you mean by saying you 
think they were perfectly proper / 

Mr. Tarrorr. Well, under the conditions, there was no intent of 
any kind except to protect the Government about this DeHaviland 
ship, the one plane that was in existence. Otherwise there would 
have been none of these confidential telegrams. 

Senator Keravuver. You are willing to stand then, on the fact that 
you think all these telegrams are all right? Is that your testimony ? 
’ Mr. Tarsorr. My testimony is that those telegrams are unfortu- 
nate in their implications, and I would not like to see it done again. 
The telegrams all emanated, and the confidential nature emanated, 
from trying to keep secret the fact that the one DeHaviland plane 
that was in this country was being shipped to Dayton. 
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Senator Keravver. Oh, no; you are wrong about that, Mr. Talbott. 

Mr. Tatsorr. Am I? 

Senator Krravuver. The telegrams tell about when somebody is 
going to be somewhere, how to get in touch with them, and Deeds is 

giving instruction about being sure to look after some particular man. 

Mr. Tatsorr. I do not think those are proper, Senator. 

Senator Kerauver. Did you know about these telegrams ? 

Mr. Tatsorr. No; I did not. 

Senator Kerauver. You were president of the company. 

Mr. Tatnorr. Yes, Senator; but I told you that my capacity was at 
the factory. 

Senator Kreravuver. Do you think you should be paid a salary of 
$30,000 as president and $18,000 at Dayton Metal Co. to have some 

capacity in the factory ? 

Mr. Tansorr. Senator, the job that I was doing was worth $18,000 
and worth $30,000. Maybe I wasn’t the proper man for the job, but 
the job was worth that. Whether I did it well or not is for somebody 
else to say. 

Senator Keravuver. So you had no information at the time you were 
president over this long ‘period of time when these telegrams were 
coming and going ? 

Mr. Tartrorr. I had no information except about the first telegram. 
I didn’t pay any attention to the rest of them. 

Senator Kerauver. Well, the first telegram apparently here is 
June 

Mr. Tansorr. The first telegram I remember, Senator, is the DH-4 
telegram which came to the factory. 

Senator Krrauver. Suppose I just read the first telegram that is 
here in this record, to Mr. Kettering from E. A. Deeds: 

My Dear C, F.: You will be interested to know that the standard training 
machine is going to be called the United States Primary Training, and will not 
be called the Curtiss J. N. This was decided last week, and I forgot to tell you 
when in Dayton 

Provision will be made for either Mr. Coffin or myself to appear before the 
S. A. E., and as I am one of the committee on arr ingements, will see that the 


plans of the Aircraft Production Board get properly before the association 
Relative to the design of planes, I do not care to write what is being done, 

but will discuss it with you when I get home and you will see that we have 

already gone a way down the pike in this matter. Everything is lining up now 


in pretty good shape 
Yours very truly 

That seems to be a letter. 

And. then the next tele ram te ‘ls about what General Squier did and 
about where General Squier is going to be arriving from, what he will 
be interested in at the laboratory and all about General] epee, so as 
to give first-hand information about him. I don’t want to burden the 
matter too long. You see nothing wrong—I want to get your position. 
Do you think the telegrams are all right or not ¢ 

Mr. Taxrorr. No: I do not. 

Senator Kerauver. You do not? 

Mr. Tatsorr. No, from the public implication. I think they were 
perfectly honest in their intent, but they were unfortunate and they 
should not have been sent. 

Senator Kerauver. But do you think that they are more than un- 
fortunate / 

Senator Symincron. Mr. Chairman, will the Senator yield ? 
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Chairman SauronstaLy. Will the Senator yield to Senator Syn 


Ington 


Senator Kerauver. Yes, I yield. 

Senator Symrneron. The questions being asked Mr. Talbott are 
ibout his father. in effect, and his father’s partners, when he was 30 

is old I think that perhaps the Senator from ‘Tennessee might 
feel that it would be in order to have Mr. Talbot look at the record 
bout the telegrams from his father and Colonel Deeds—he was rela 
tivelv vo ov and. in effect, working for his father—t1f he Wants to press 
t! questlio is to the propriety of the telegrams, although he has 
said that the telegrams wer his opinion not proper. 

Senator Cooper. Will the Senator yield there for a question / 

Senator Kerauver. Yes, I yield 

Senator Coorrer. Of course all that we have is the record you have 
read here, and you state there are a number of telegrams that are 
quoted n that record. I am not clear as to this, Senator Kefauver. 
Did the Hughes report Say ench one of t] ose telegrams Was an Im 
proper telegram. or certain spec telegrams were Improper / 

Senator Kerauver. No, it just said generally. a 

Senator Cooper. Or did it just say that the practice was improper ¢ 

Senator Krravver. It says: 

Hig! improper conduct in holding Communication in this matter with former 

neSS ASSé tes in trar tions between Dayton-Wright and the Govern 

d nds attention of military authorities 
Senator Coorer. Does it refer to all of the telegrams ? 
Senator Kerauver. Well, that follows quite a number of them. Yes, 
fairtos L\ that the Huohes re} or and the House report condemn 

as verv h ghily Imprope all of the exchange of telegrams. There isn’t 


any question that they are very critical of this exchange of telegrams 
nd incormation, and it was on that that Mr. Hughes and the Juda 
\dvocate General of the Army agreed they wanted to court martial 


Colonel Deeds. That was one of the two charges. 


Chairman SALTonst LLL, Will the Senator vield ? 

Senator Krrauver. Yes 

Chairman SALTONSTALL. This is all 30 vears ago: and. as the Chair 
sees 1t al d is t | e wir und rstand ce olo el Deed wis hever court 
martialed and was Yiven a ce plete clearanes writing by Newton 
D. Baker, who was one of the highest type and most moral citizens 
{ ere (; } } i tf seemed »>the ¢ iil 
tll-col ( ) - ] | ( Oo] of Is eH orrec 
=f ement 

Mr. Taueorr. That is correct 

Senator Krrauver. Do y k that is a correct st nt ? 

Mr. Taxsorr. I know it is a con statement 

tor Kerrauvi That he was completely exonerated ¢ 
Mr. Tatsorr. Right. , ; 
S Keravver. And you felt that Colonel Deeds didn’t do 


\ 
Mer. Tatnorr. He did not do anything wrong. 

Senator Krrauver. You feel he did not do anything wrong ¢ 

Mr. Tatnorr. Do anything wrong. TI think it was injudicious, and 
Il think you may say that as a practice it certs inly should not be 
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Senator Knrauver. But you think Colonel Deeds was all right and 
did not do anything wrong? Maybe he was injudicious a little bit? 

Mr. Tatrorr. He was injudicious, but he was honest and he had no 
personal gain at any time in his mind, in my humble opinion. 

Senator Kerauver. Mr. Chairman, I don’t want to read the entire 
part of this, but I should like to refer now to page 18 of the House 
report, [quoting] “Responsibility for Deeds” down through page 20, 
about “Why was Deeds’ court martial prevented/” and I want to 
just read two or three paragraphs. I wonder if Mr. Darden would 
read this. 

Mr. Darven (reading) : 


Responsibility for Deeds.—Col. Edward A. Deeds, of Dayton, Ohio, was placed 
n charge of the Equipment Division of Aviation under General Squier in August 
1917, 4 months after our entry into the war. Nothing appears in any of the 
hearings of any investigation to show why Deeds was appointed. Deeds knew 
nothing of aircraft. Deeds had never been connected with any Government 
activity. Secretary Baker says he never saw Deeds until after his appointment, 
although Deeds and Secretary Baker were both from Ohio. 

Justice Hughes’ report found that Deeds began his activities by centering 
aircraft operations at Dayton, Ohio; that he gave large contracts to his business 
associates—Kettering, Talbott, and others in that city—although they had no 
previous experience in such matters; that he located several aviation fields 
around Dayton in improper locations, and also located fields in Florida without 
iuthority or explanation: that Deeds was largely interested in corporations 
controlling the Delco ignition system used in the projected Liberty motor, where- 
as prior to its use on the Liberty the magneto system had been used on all 
airplane engines (p. 58) 

The following is from the Hughes report (p. 57 of record) : 

“At the inception of the Government’s aviation activity in connection with 
the war and within the sphe re of Colonel Deeds’ important if not commanding 
influence, his former business associates were placed at once, through Govern 
ment contracts, in a position where they had assurance of very large profits upon 
a comparatively small investment of their own money, and in addition were 
able to secure generous salaries which they charged against the Government as 
part of the cost of manufacture.” 

After reciting evidence in support of his conclusions, Justice Hughes finds: 

“The evidence with respect to Col. Edward A. Deeds should be presented to 
the Secretary of War, to the end that Colonel Deeds may be tried by court martial 
under articles 95 and 96 of the articles of war.” 

Justice Hughes’ report in part 2 of this report includes a detailed statement 
of testimony on which the finding was based 

In the Attorney General’s report (p. 58 of the record) this finding appears: 

“T acquiesce in the recommendations of Judge Hughes that the facts be sub 
mitted to the Secretary of War.” 

Because of these findings and recommendations for court martial, it is proper 
to say that about 4 years before his appointment to produce aircraft Deeds 
achieved considerable notoriety in Ohio, where he was prosecuted in the Federal 
court for alleged bribery and criminal methods in driving his competitors out of 
the cash-register business, and was convicted by a jury after a trial lasting over 
a month and sentenced to imprisonment for 1 year 

An appeal was taken, with 50 assignments of error, and the case was reversed 
and no retrial was ever had (pp. 50-52). Deeds’ innocence may be conceded, 
for the sake of argument, though no second trial occurred, but the charge, con 
viction, and court record were enough to put any responsible official on inquiry 
before giving Deeds a place of transcendent importance in charge of matters 
about which he knew nothing. 

Why was Deeds’ court martial prevented?—For Deeds’ alleged efforts to 
place large Government contracts with his business associates in Dayton, under 
questionable arrangements, and for other reasons stated in his report, Justice 
Hughes recommended Deeds for court martial (p. 57-58), and Attorney General 
Gregory joined in the report to the extent of declaring Colonel Deeds’ conduct 
inexcusable, reprehensible, and censurable, and recommended that all the facts 
be submitted to the Secretary of War (p. 58). 


28943—53 
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Based on the Hughes record, the Judge Advocate General's office on November 
11, 1918, submitted its report approving the Hughes recommendations and hold- 
ing, in addition, that if Colonel Deeds was under oath when testifying before 
the Senate committee he should be court martialed for perjury, if false state- 
ments were shown to have been made (p 2692) 

Subsequently, Secretary of War Baker sent word to the Judge Advocate Gen- 
eral’s office requesting that other witnesses be heard on behalf of Deeds and that 
the report be reconsidered (p. 2695) This action, your committee is informed, 


was unprecedented. Colonel Deeds’ attorney and two business associates, con 
nected with these same Government contracts, were thereupon heard and a new 
report rendered exonerating Deeds (p. 2687). Secretary Baker's activity in pro- 
tecting Deed gainst Justice Hughes’ finding is at once astonishing and sig 





nificant With a record that affected lives of men and charges of inordinate 
selfishness supported by specific facts, Deeds should have been placed on trial 
to be convicted if guilty, to be vindicated if innocent According to the testi 


mony, Secretary Baker prevented such action 


senator KEE AU VER. Mr. Cha rinah. in other places in this House 
report, action of Secretary Baker in calling in two former associates 
of Colonel Deeds and then exonerating him is very severely criticized. 
Who was it that was called in to testify for Colonel Deeds: do you 
know, Mr. Talbott 7 

Mr. Tantsorr. No. 

Senator Kerauver. Mr. Talbott, then, as I get it, you think there 

Oo part cularly wrong wit these te leo ums, exc pt that they 

were | id of unfortunate ¢ 
Mr. Tatnorr. That is correct. 
Senator Kerauver. Would you, as Secretary of Air, take punitive 


reyiy SOne r t¢ 


{ ( \ | nh youl Department 
Mr. Tausorr. Certan v 


Senator Keravver (continuing). Who was communicating with 
clate n the manner that Colonel Deeds communi- 
cated with the Dayton-W t Co. ? 
Mi ‘| \LI I | ertall ly Wol ld 
msenatol IK EFAUVER. Yo would take action against them 7 
Mr. Tarsorr. Action? I thought you said—I don’t know what 
I ld certainly examine it and find out about it. I don’t 
I kk 1 it o like that sho ild happen, 
s Kerauver. Would you discharge a man who did what 
Colonel Deeds did here? 


Mr. Tartrotrr. Yes 

: Keravuver. You would? 

Mr. Tarrorr. I think, Senator—I don’t know whether you have 
read Newton Baker’s report to the chairman of the Military Affairs 
Committee dated January 16,1919. Have you go that ? 

Senator Keravver. I do not have it 

Mr. Taxtzorr. I am not here to go into the court martial of Colonel 
Deeds. It is so long ago; I don’t know. You have looked up a lot 
of these records that Dring back certain memories to me, but I haven't 
studied this at all. 


The re ilt of tl s whole | ne 1s] ] 


n this letter from Newton Baker; 
and, as the chairman has said, Newton Baker had about as fine a 
reputation as anyone in the world. I would like to have this letter 
read. 

Chairman Sauronstatt. Would you please read it, Mr. Talbott ? 

Mr. Tatsorr. I would like to have it read. 

Senator Kerauver. Will Mr. Darden read it? 

Mr. Tarsorr. Will you read this letter into the record ? 
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Mr. DARDEN (reading) 


JANUARY 16, 1919 


CHAIRMAN, COMMITTEE OF MILITARY AFFAII House OF REPRESENTATIVES 
My Dear Str: Upon the submission to the President of the report of the Hon 
Charles E. Hughes and the report of the Attorney General covering the aircraft 
nvestigation, I directed that the specific e¢ mendations contained in thos 
report e extracted for my consideration and for such action by me as might be 
required ih the premises These extracts were referred to the Judge Advocate 
General of the Army directing a thorough and comprehensive quiry into the 
allegations affecting the conduct of Colonel Deeds He was directed not on 
to eVIeW al 4 idence ti ken by Judge Hugh s, W ich Tlie Atte rne (renera kind 
made available, but to secure all other facts obtainable in this case 
rhe Judge Advocate General committed the matter to a board of review 
consisting of officers of gh ability and character wl disassociated from 
any previous business or personal relations eithe1 ith Colonel Deeds or with 
il itter riiecting a rait produe rh a ire n system: 
< V exXal ed L of s evicde e and ob ed ;OSsSsibD ld nal facts, and 
ts « isions are therefore based upon fuller inquiry than was found possible 
thin the time and opportunities at the disposal of Judge Hughes, and this 
exa ! on is in effect the omplishme f the thon g ‘ rv which Judge 
Hughes l d when he suggests } hese s ns be ex ned 
I n t The purpose of Judge Hughes vesti is therefore 
1 ’ hed 
‘ d loubted shows that Colonel Deed i bed he ctivities 
ot l t pre ‘ I eg t¢ oO g his 1m nal tral et I 
Life ! pe n finan lta his 1 ol p ve rise 
1 yp nee \ eh required pail 1 ng estigatior I ‘ ow til 
{ | 
l i ( ) I bD ‘ yp t \ ¢ Judge 
\ ite ¢ Cl recommends that ¢ el Des ‘ rie rt 
he l tl l ! en approved 
[ 
( I) ¢ W I 
}) (y \ ni 1 
u 1 
er ‘ ! ~ 
\ ¢ ( I) 
\ I ¢ 
S } ! ! ’ 
i | D ! ve \ v ‘ 
| \ } 
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Crene r copies re ¢ go { ed © ¢ I e ( tec 
Milit vy Affairs, 1 ted States Senate he A rl Gel l. al Colonel De 
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l ‘ ed tl rie ( ! I I e filed it h \\ l) p tmen 
I mw iit ‘ 
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Senator Krrat ver. VW ll vou state the book that vou are re rains 
from, Mr. Darden ? 

Mr. Darpen. This is from Colonel Deeds, Industrial Builder. by 
Isaac F. Marcosson. j 

Senator Kerauver. Mr. Talbott. do you think it is in the pul 
iterest to have this kind of communication relat onship iS existed 
between ¢ olonel Deeds and your people ¢ 


Mr. Tarrorr. I do not 
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Senator Keravver. If you found it out, would you take effective 
steps to stop it ¢ 

Mr. Tauuorr. I would. 

Senator Kerauver. Mr. Chairman, I have no further questions to 
ask in connection with these telegrams. I do want to go into two or 
three other matters. 

Chairman Sarronstatu. Are there any questions by any member of 
the committee on this transaction with the Dayton-Wright Co. in 
World War I? Senator Flancters? 

Senator Fianpers. I would like to ask a question or two. I may say 
that as a builder of machine tools I had some communications and 
relationships with the aircraft company and knew something about 
the whole situation. 

My present impression over those years was that we were a little 
bit too cocky in this country as to using foreign experience, particu- 
larly in an engine, which is another matter. But is not this true, Mr. 
Talbott: that there was no company in the United States with experi- 
ence in building airplanes on a manufacturing basis? 

Mr. Tarsorr. That istrue. 

Senator FLanpers. In other words, it is an entirely new undertaking 
to manufacture airplanes. It is something like the difference between 
a tailor making a suit of clothes and a company like Hart, Schaffner 
& Marx. Hart, Schaffner & Marx had never been to work in the 
airplane industry in this country; so that whatever was done had to 
be done new from the ground up, and it was perhaps, Mr. Chairman, 
not bad judgment to select a group which had some experience in 
manufacturing production. The choice had to be made somehow. It 
couldn’t be done on an open-bid basis as you would buy uniforms. 
Some selection had to be made. 

There is one other question I wish to ask. Now, your title was that 
of president, and that in present-day usage—at least in the ordinary 
business relationships—assumes a comprehensive knowledge of all 
the operations of acompany. So, on the basis of what you have been 
telling us, I think we might question the propriety of calling you 
president of the company, but not necessarily the propriety of paying 
you a good salary, provided you were a successful and experienced 
plant manager. But I think there might be some impropriety in 
having you given the title of president, but that is water over the dam. 
Wecan’t change that. 

Mr. Taxpzorr. I think, Senator Flanders, there are many instances 
where the chairman of the board is the chief executive officer. I was 
not the chief executive officer. The bylaws stated that my father was 
chief executive officer. 

I might add this: That Dayton-Wright in the plant which we were 
operating, which I was operating, produced twice as much aircraft 
as all the rest of the United States put together, if you eliminate the 
naval construction. We were imminently successful. The plane, as 
Senator Kefauver spoke of it, was called “the flying coffin.” 

Senator Keravver. “The Flaming Coffin.” 

Mr. Tarrzorr. “The Flaming Coffin,” that is right. 

Senator Kerauver. And bitterly condemned by Eddie Ricken- 
backer, General Pershing, and everybody who had anything to do 
with it. 
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Mr. Tatrorr. I think that is correct, Senator, but that was not up 
to us. We were building a duplicate of the English plane, and we 
were just changing from the De Haviland 4 to the De Haviland 9, 
when the armistice was signed, but we produced over 3,000 of those 
planes, and we produced a thousand before anybody else produced 
one. 

Chairman SaLronstats. It is also true, is it not, that the Liberty 
motor, produced as a part of all that endeavor, was considered the best 
motor of its kind, and was adopted by the English planes ¢ 

Mr. Taxsorr. Yes, and I would like to say also, Senator Kefauver, 
to go back, battery ignition } is used in all Pp lanes now and practically 
everything else now, except the magneto lonition. 

Senator Kerauver. Mr. Chairman, I don’t want to go into our hor- 
rible fiasco of airplane production in World War I. I think it is gen- 
erally considered that we wasted about $1 billion, and everybody has 
condemned what was done. 

At the end of the war, according to this House report, we had no 
combat or bombing planes on the front. All we had were 213 Ameri- 
can observation planes, DH-—4’s, which had a gas tank right behind the 
pilot, and they would shoot the gas tank and the whole thing would 
go up in flames. 

Also Mr. Talbott said in his testimony when questioned by Senator 
Russell the other day, that Justice Hughes complimented their pro- 


duction or something. The record shows that they were way behind 
schedule. I am unable to find any one word in any of these reports 


that has anything good to say about the production of the Dayton- 
Wright Co. 

On the other hand, the first shipment they sent to E urope Ww: asn’t 
any good because the bomb gears wouldn’t work. That is in the re 
port. General Pershing said that the DH-+4 had 50 defects, but I 
don’t want to go into that because that is a long time ago. I would 
like to pass on—I don’t want to hold this up—to another matter that 
is involved. 

Now, Mr. Talbot, after this contract had been entered into, the testi- 
mony shows here that you and your father and Mr. Kettering formed 
a syndicate, and that this syndic ate through a complex group of 
transactions, among other things acquired the so-called Miamisburg 
plant for the sum of $69,000, which was then turned over to the Dayton- 
Wright Lirplane Co. at $127,000. The profit was divided bet ween 
your father and you according to the Hughes report on page 87. 

Mr. Tarsorr. I don’t remember. 

Senator Keravuver. Well, it seems that you would remember it be- 
cause you were asked about it in this testimony. 

Mr. Tatsorr. Well, that testimony is 35 years ago. I don’t think 
I received any cash. 

Senator Krrauver. How about the public policy of acquiring a 
plant and then immediately turning it over to the plant that is making 
planes for the Government, to be charged against the Government, 
as a matter of public policy ? 

Mr. Taxupsorr. A matter of public policy : that is not correct. 

Senator Keravuver. Then if you did that you made a mistake? 

Mr. Taurorr. But, Senator, I don’t think that we ever received 
any money for it. I think it was probably set up in the stock trans- 
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action. I have no memory of it of any kind, but if I had gotten a 
profit out of it, a cash profit, 1 think I would have remembered it. 
As I said, it was 35 years ago and I don’t remember anything about 
that transaction. 

Senator Kerauver. Mr. Chairman, I can give the reference to the 
Hughes report where it is discussed in detail on page 83. If I am 
incorrect, will you correct me? No, it is page 87, excuse me. I think 
this is a transaction that is complicated, but this is approximately it. 

After you had a contract for the making of some planes, Mr. 
Kettering and Colonel Deeds owned the Domestic Building Co., which 
had a building under construction which they were going to use for 
another purpose. This syndicate was formed and the Moraine plant 
was purchased by you and your father, your father as head of the 
syndicate, from the Domestic Building Co., the Domestic Building 
Co. being ow ned by Deeds and Kettering. There was quite a transfer 
of a substantial amount of money, and Kettering and Deeds made a 
substantial profit out of it. 

Mr. Tausorr. May I ask this. Again I am vague, Senator, but I 
didn’t think they made any profit. As I remember it, we took it over 
at their costs. 

Senator Keravver. Well, they had paid $753 an acre for the land, 
and you took it over for $1,200 an acre. That is in the record here. 

As a result of taking over the Moraine plant, there was a transfer 
back and forth of stock, and you finally gave a note to Mr. Kettering 
and Colonel Deeds, Domestic Building Co., in the approximate amount 
of $136,000, and then transferred it to the corporation and you got 
ing back that reimbursed vou, and the exact profit on the 


+} 
‘ = 


somet 
Moraine plant is too complicated to fivure out here. 

Then it goes on here as to the Miamisburg plant, that he paid 

Xt\ odd thousand dollars, immediately transferred it to the Dayton 
Wright Co. for this one hundred twenty odd thousand dollars, and 
you al your father made a pront lt Says that both of these compli- 
cated transactions were accomplished with a “minimum use of cash, 
less than $1,500." Do you remember that / 

Mr. Tausorr. Not at all. 

( itor INEFAUVER. Do ve ul thi k ii is mn the public inter st to allow 


the Gover! ment tot e charged for that ki d ot proht ¢ 


Mr. Tavvorr. I don’t think the Government was charged with any 
of it. Senator. I can't beheve that they were, and if they were, it was 
not proper, But I emphasize that l do not believe tl e Government 
was charged with any profit. 

Senator Keravuver. In looking over the suit that was later filed. 
apparently they were charged with the amount that you paid for 


these two plants. 
Mr. Tarnorr. It may have been set up in capital, but it wasn’t in 


Senator Kerauver. Do you think it is in the public interest to permit 
that kind of thing to go on, if it is correct as I have stated ? , 

Mr. Tatsorr. If what you say is correct, then it is not correct. for 
the Government to be charged with any of those profits. 

Senator Krravuver. Will you take effective steps to do something 
about it / 

Mr. Tansorr. I certainly would. 


— 
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Senator Kerauver. Of course this goes back now; this was in the 
latter part of 1917, after Colonel Deeds was already back, was in 
Washington, and here is another kind of transaction that you were 
having with him. 

Mr. Tatsorr. No—— 

Senator Krrauver. He was a half owner of the Domestic Building 
Co. 

Mr. Tatsorr. As I remember it, Senator—and I say I am very 
vague—I didn’t know there was any profit any place in any of those 
transactions. 

Senator Keracver. Whether there is a profit or not, hereafter he 
had a contract, and vou were still doing business with Colonel Deeds. 

Mr. Tarsorr. Well, I didn’t know that. 

Senator Keravuver. It is shown here. Do you think that is a good 
thing to allow to happen ¢ 

Mr. Tarsorr. No. It is very unfortunate to have it happen. 

Senator Keravver. And you would do something about it? 

Mr. Tatnorr. I certainly would. 

Senator Krerauver. As to this syndicate, that is the only question 
on that point I wanted to ask. I did want to ask this: Do you remem 
ber w he Gutzon Borglum came out é 

Mr. Ta.sorr. Senator, I had forgotten that entirely, and I have no 
remembrance of— 

Senator KeErat ver. You do remember that he did come out to 
your plant ! 

Mr. Tausorr. I remember meeting him out there. 

Senator Kerauver. Well, I don’t want to YO into details, but in the 
latter part of November he says he went out to Dayton, and you were 
the only plant operating out there at that time. He talks about the 
DH-4. Page 138: 


In November 1917, after the United States had been 8 1 iths in World War I 
he got a lool if airplane factory n Dayton, Ohio He was shocked, as he 
ad tted. ali tintoa te of sneechlessness 


I 


] 


He went on to Say what he found there, and he asked the President 





tO appolnt him a 1 committee to make an inve tigation, which w is 
finally done 

Senator FLanpers. Will the Senator yield ¢ 

Senator Krrauver. Yes 

Ne) ito? : ANDERS. What was Gutzon Borgelun "s pecific qualifiea 
C10 for @ this? 

5 Ol FAUVER. Well, this biography here says that he was a 
pl { ul « ineer, al d he had a oreat hobby In aviation. 

. tlol NDERS, The last I knew, he was a sculptor. 

Senato .uveR. He was a great sculptor and he did a great job 
out South Dakota, but this biography sets out some substantial 
qualifications. Anyway, I am not going into his technical ability, but 
here is the one thing I wanted to ask Mr. Talbott. He goes on to 


recite this. He made a report on Fel ruary 9, 1918, in which he said 
ho plane had been shipped at that time, and this report got out in the 
hewspapers in some way, and there was oreat consternation mn the 
country and great criticism of the airplane industry and of the Gov 
ernment. Then here is thi quotation : 

Washington seethed for a couple of weeks. Some unknown person called the 
Dayton factory to fill two freight cars with airplane parts and to paint on the 
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boxcars in big letters, “Planes for Europe,” “Right of Way,” “Our Boys Need 
These Planes,” and similar legends. Newspaper reporters and Government 
agents were posted between Dayton and Hoboken to see these trains pass with 
their painted signs. From them the news flashed to all parts of the country, and 
Borglum was a liar by official count 

Borglum had his own agents scattered over the route and he knew that not a 
single plane had left Dayton for anywhere. He was just getting part of the pay 
for his appointment. Verification of the reports of his own investigators was 
made 2 or 3 days later by General Goethals, whom he met at breakfast at the 
Metropolitan Club. General Goethals was then Quartermaster General and well 
acquainted with what was shipped out of Dayton, Borglum wrote in his journal. 

And so forth. Did that come to your attention at the time? You 
don’t remember the newspaper publications ¢ 

Mr. Tausorr. No. 

Senator Keravuver. And you don’t think it was your plant that 
shipped these. 

Mr. Taueorr. I don’t know. Senator, I do know that there were 
other contractors given the same problem that we were. 

Senator Keravver. But you were the only airplane plant in Dayton 
at that time. 

Mr. Tatrorr. Oh, right. 

Senator Krrauver. He says also at another point that a Senate 
committee came out. Do you remember when the Senate committee 
came _ ¢ This is page 146. 

Mr. Tarporr. Very vaguely. 

Senator Kerravuver. Senator Reed of Missouri came out. It says 
that the Senate committee came out and there was so much excitement 
about it and everybody was SO busy loading parts that they couldn’t 
get much information. They were putting parts in boxes. 

Then it was suggested that the Senate committee come back the next 
time, and they found that the employees were very busy disgorging 
from the boxes the parts that they had already loaded the first time. 

Mr. Taxzort. I don’t believe that, Senator, to be true. 

Chairman SALTONSTALL. Will the Senator yield? 

Senator Krerauver. Yes. 

Chairman Satronstatt. My only information comes from reading 
that book, but as I understand it from that book, Mr. Talbott, that 
of those four planes only one actually went to England, and that this 
telegram that was given publicity and which Senator Kefauver quotes 
was admitted to be in error. 

Is it not also true that Mr. Borglum made a plane at that time called 
the ily Inge Fish, which was turned down by the Government ¢ Do 
you remember that? 

Mr. Tatnorr. I remember vaguely that he had been trying to get 
into the aircraft industry. That I know. 

Chairman Sartronstatt. And he was very critical at that time of 
anybod\ who was doing these things ? 

Mr. Tatrnorr. That is correct. 

Senator Kerravuver. Mr. Chairman, I don’t think that is a fair 
statement about Mr. Borglum. The Flying Fish was not made by 
him. The report shows that he had nothing to do with it. If you 
want to be critical of Mr. Borglum, you will find here that the House 
committee praises Mr. Borglum highly for this investigation. 

Chairman SautronstaLtn. The Chair says, Senator, all he knew is 
what he read in that book, which he read over Sunday to try to 
familiarize himself as much as he could with these transactions. 


; 
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Senator Kerauver. That all who knew ¢ 

Chairman Sauronsratyt. All the Chair knows, and the Chair is 
merely quoting what he understands. 

Senator Kerauver. You said Mr. Borglum was critical of every- 
body else because he made the Flying Fish. That is not true. | 
bee your pardon, Mr. Chairman, it shows here that he didn’t make 
the Flying Fish. In defense of Mr. Borglum, this House report is 
very complimentary of Mr. Borglum’s finding. ; 

Senator Fianpers. Will you yield for a moment? Are you talking 
about Mr. Borglum ? 

Senator Krrauver. Yes: Gustav Borglum. 

Senator FLanpers. May I interject to say I wouldn’t give 10 cents 
for his opinion on airplanes or the airplane industry. 

Senator Keravuver. The next part that I wanted to ask Mr. Talbott 
about grows out of the so-called—let me get this straight before we 
leave this matter. 

Mr. Chairman, I think one reason or one difficulty here has been 
I was home ill at the time, but I read the testimony later. When 
Mr. Talbott first testified before the committee on January 15 or 16, 
whenever it was, he was asked about a whole lot of this by Senator 
Russell, and then it turned out that Mr. Talbott felt that the whole 
Hughes’ matter had gotten into a litigation, into a lawsuit, under 
which the Government sued the Dayton Wright Co., and at that point 
it was dropped. 

Mr. Talbott’s memory was incorrect about that, and later on he 
sent a letter up here by Mr. Wilson, some week or 10 days afterwards, 
which appears at page 134 of the record, which is printed in there, 
in which he says he was wrong about the Hughes’ matter having 
gotten into a lawsuit. They were entirely different transactions and 
not related. The lawsuit came a good deal later. 

Senator Jonnson. Mr. Chairman, I have to be on the Senate floor 
at 12 o’clock, and I would like for the record to show that I am 
leaving. 

Chairman SauronsTaLuL. The Chair states this for the record: That 
the committee has recommended the nomination of Mr. Talbott, and 
unless the Senator from Tennessee moves for reconsideration of that 
vote, there is nothing before the committee. The committee is hearing 
this at the request of Senator Kefauver. 

Mr. Tarnorr. Senator, may I inject a statement. The letter which 
I sent out, Mr. Wilson did not even see. I brought it up myself; 
went to the chairman, and then I took it to Senator Russell. 

In going back over the thing, I found I was incorrect: that the 
Hughes’ investigation was not part of the litigation, but I prepared 
that and brought it up and gave it to the chairman of your committee. 

Senator Keravuver. Mr. Wilson I think was here. He was testify 
ing at that time, and while he was testifying—no; Senator Salton 
stall apparently put the letter in the record. 

Chairman SALTronstTaLtL. Would the Chair be permitted to explain ? 
At that moment the question came up as to whether the hearing should 
be public or not, and the committee voted to make it public, and there 
fore the meeting, since it was going to be public, the Chair felt it was 
only fair to put in, in relation to Mr. Talbott the complete record, and 


that is why this letter was put in at that time, just after the com 
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mittee, if the Chair remembers correctly, had voted to make the hear- 
ings public. 

Senator Kerauver. Mr. Wilson was on the stand and was testifying 
at that time. 

Chairman Satronstratu. That is correct. 

Senator Kerauver. Anyway, they were separate transactions and 
had no bearing upon one another. 

Mr. Tareorr. Right. 

Senator Kerauver. For the record—and I would like to file in the 
appendix of the record—the Hughes report was made in October 1918, 
while the suit was filed in 1922 by the United States Government 
against the Wright Airplane Co., charging that certain things were 
improperly chi arged and even some charges of fraud. 

Mr. Tarrorr. I beg your pardon, sir; there was no ch: arge of fraud 
in the complaint. 

Senator Kerauver. We will put it in the record then. I thought 
we had it here. Anyway, it will speak for itself. I have the complaint 
and I would like to file it as exhibit 1. 

Chairman Savronsratu. If there are no objections it will be done. 

Senator Kerauver. The suit was for some three million- ea dollars 
for overcharges and things improperly charged against the Govern- 
ment, as is shown in the complaint. The report was filed and then it 
was tried before Judge Hickenlooper, United States district judge in 
Cincinnati. Judge Hickenlooper held substantially for the Govern- 
ment in the matter. 

Then, in the meantime, counterclaims had been filed and it was 
appealed to the United States circuit court of appeals, which sub- 
. intially remanded the case as reported in 21 Fed. 2d, 675, Dayton 

\irplane Company versus United States, saying that the ¢ ontract was 
so broad as to cover most of the items here, and it was sent back for 
some other reference, but I think it is fair to say that the case was for 
all practical purposes dismissed. 

Mr. Tatrorr. That’s right. 

Senator Krravuver. I would like to file then the complaint and the 
answer of the Dayton-Wright Co. in connection with this suit, to show 
what it was. 

Mr. Chairman, I wanted to go into the question of the Hardy 
report. I have digested two of the many, many instances which have 
been taken from that report and I have a little digest here which I 
would like to have read, before asking Mr. Talbott about it, if Mr. 
Darden will read it. 

Senator Smita. Mr. Chairman, may I interrupt to ask if we are 
going to sit through without a recess? 

Chairman Satronsraty. The chairman believes, Senator Smith, 
that we will recess in 5 or 6 minutes in order to go to hear the President. 

Senator Kerauver. Mr. Chairman, do you want to start on this 
now? It will take 4 or 5 minutes to read this report. 

Chairman SatronstaLL. May the Chair ask the Senator approxi- 
mately how long he thinks he will be with Mr. Talbott ? 

Senator Keravuver. I would think about 30 minutes more. 
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Chairman Sauronstatn, Why don’t we read that in now and per- 
haps we can end up that matter ? 

Senator FLaANpERS. Will you yield, Senator? 

Is this the beginning of something new, or the end of something 
old? ' 

Senator Kerauver. This is the beginning of something new. 

Senator FLANpErs. Mr. Chairman, I respectfully suggest that if 
is the beginning of something new, we had better have it as one ante 

Chairman Savtronstatn. The Chair believes Senator Flanders is 
correct. 

Senator Krerauver. I just wanted to have this read now and maybe 
this would be helpful so Mr. Talbott could be thinking about the 
ql estions that W il] arise out of it. 

Chairman SALTONSTALL, The chairman is afraid, Senator Kefauver, 
that that will take close to 10 minutes. ‘The Chair will declare a re- 
CeSS, subject to the call of the Chair, because it depends upon the 
program for this afternoon, which the Chair does not yet have. 

Senator Kerauver. Mr. Chairman, this matter is supposed to come 
up today. Can we finish this up this afternoon, and will the Chair 

sk that Mr. Talbott’s nomination be put off until tomorrow, in order 
that the m« mbers may have benefit of the transcript of record ¢ 

Chairman SauronstaLh. If there is not op portunity to com plete it 
before these nominations are taken up, the Chair will do that, be- 

cause otherwise it leaves the matter in the record in an incomp vlete 
way. 

If it is possil ble to hold a meeting of the committe prior to the 
acatnabinies being taken up and after the President’s message, the 
Chair earnestly hopes that a quorum of the committee may be present 
in order that the Senate may conclude. 

Senator Kerrauver. And the Chair will let us know when he 
reassen ble 3¢ 

Chairman SauronstTa.Lu. Yes. 

(Whereupon, at 12 o'clock noon, a recess was taken, subject to the 
eall of the Chair.) 


AFTERNOON SESSION 


(Present: Senators Flanders (presiding), Smith, Case, Cooper, 
Kefauver, Stennis, and Symington. ) 

Senator FLanpers. Would you proceed, Senator Kefauver ? 

senator Keravuver. All right, sir. Mr. Chairman, the record this 
morning was left a little bit unclear with reference to the suit filed 
by the United States Government against the Dayton-Wright Co. 
As ! Say this is not a matter of great importance because the suit 
was finally substantially thrown out, but I did state at that time 
that the Government sued on the crounds of charging improper 
charges, and also I used the word “fraud.” 

I don’t know whether it was fraud or not, but apparently the suit 
was thrown out. — ver, the Government did charge fraud accord- 
ing to verbatim—! believe you said they didn’t charge fraud? Well, 
I have the complaint here. Suppose | refer to the ce mplaint and 
then he has some explanation. 
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Senator FLanpers. Yes; refer to the complaint first. 

Senator Kerrauver. The extract from the New York Times of 
October 6, 1922, sets forth the complaint of the Government, and 
starts : 

The Government claims that $30,685.22 was wrongfully, unlawfully, and 
fraudently paid to the defendant under the pretended claim of welfare expense— 


and so forth. The last two paragraphs are: 

The Government claims that the defendant was unlawfully paid $638,317.32 
for special de preciation when no such depreciation existed 

The Government claims that property to the value of $668,140.75 was sold 





t he defendant for the sum of $65,324.56 and that such sale was fraudulent 
and unlawful and unconscionable and the defendant is indebted to the Govern- 
ent to the extent of S602.816.19 


That is on that item. I should like to make this exhibit 1. And in 
fairness, so the rest of the story can be told, here as exhibit 2 1s the 
New York Times story of October 7, which has the answer of the 
Dayton-Wright Co. to the Government charges, which speaks for 

selT. 

= itor Franpers. If there are no objections, these two exhibits 


1] z 
will be putin the record. 

(I he documents above referred to are as follow cae 

APPENDIX A 

The Government claims that $30,685.22 was wrongfully, unlawfully, and 

fra le vy paid to the defendant under the pretended claim of welfare expense 
that such money was expended for the maintenance and operation of an 

amuseme! park known as ‘4 ngle Park at Dayton, Ohio, not accessible to 


the emplovees of the defendant, and from 8 to 15 miles distant from the 
defendant’s manufacturing pl 


The Governmen clal 






that $17,169.21 was wrongfully and fraudulently 
paid to the defendant for the pretended purpose of paying such sum for 


motion-picture expense; that there was no provision in the contracts for the 
payment d cost of any such propaganda 
The Government claims that $137,718.84 which was fraudulently and unlaw- 


fully paid to the defendant to cover cost of railroad transportation of the 
deft it’s employees under the pretense such payment was authorized by the 
ter! f the contract, and that there were no such provisions in any of the 


The Government Claims $23,665.50 for coal, which the Government paid for but 
which the defendant used for purposes other than those of the contracts. 

The Government claims $47,944.43, as fraudulently and unlawfully paid to 
defendant under the pretense that such payment was authorized under the terms 
of the contracts, while in truth this payment was the amount of discounts offered 
and available to the defendant in the purchase of material, equipment supplies, 
etc., and that under the terms of the contracts it was the duty of the defendant 
to take advantage of such discounts offered and available which it wrongfully 
and negligently failed to do, so that this payment by the officers of the Govern- 
ment was unwarranted, unlawful, and fraudulent. 

rhe Government claims that the defendant was unlawfully paid $638,31 
special depreciation, when no such depreciation existed. 

The Government claims that property to the value of $668,140.75 was sold to 
the defendant for the sum of $65,324.56, and that such sale was fraudulent and 
unlawful and unconscionable and the defendant is indebted to the Government to 
the extent of $602,816.19. 
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APPENDIX B 


he officials of the Dayton-Wright Airplane Co. wish particularly to emphasize 
the following points, as to which can be no truthful denial: 

Kirst, the contracts in question were formulated by the Government itself; 
second, they were performed under the Government’s supervision and strictly as 
required by it; third, all payments made were voluntarily made by the Govern 
ment upon the basis of its own accounting and its own interpretation of the 
contracts; fourth, a settlement contract was entered into after the conclusion of 
the work and after an audit of the accounts; fifth, no complaint of any descrip- 
tion was made by any representative of the Government for 17 monthis after ths 
settlement had been made; sixth, no complaint of overreaching or fraudulent 
onduct or falsification of accounts has ever been made; seventh, and lastly, the 
company paid to the Government approximately 70 percent of its profits in excess 
profits and income taxes, a payment for which of course no credit is given either 


in the Government’s statements or in its bil 
During the entire time of production under the contracts referred to the Gov- 
ernment representatives approved all purchases, inspected all material, received, 
ted, d approved all invoices and payrolls, and before the company could be 
reimbursed by the Government it had to procure a voucher signed by the Govern 
ff in Lrg ’ 
I n the termination of the contract a final audit of the accounts was made by 
the Government representatives who allows or disallowed the iims presented 
by the company, and a final settlement was made in June 1919, evidenced by a 
termination or settlement agreement dated June 11, 1919, duly signed by both 
parties and approved by the War Department Claims Board, Air Service Section, 
mn June 38, 1919 
During the latter part of the year 1919 and 1920 an accountant representing 
he Liquidating Division of the Air Service, with a number of assistants, visited 
e company’s office and spent several mon hs checking the records of the 
pany 
On November 4, 1920, 17 months after se ement, the company was notified 
the action of the War Department’s Claims Board, Air Service Section, claim 
ng overpayment by the Government of $2,554,383.27, based on the general claim 
it certain of the contracts and contract provisions and the ppraisal of the 
] ton termi on of tl contract were whol yorin part ll lid J law and the 
further « hat overhead item ncipa depre ion, rep ( i the 
Tere Lye n tl of plant const! ed for tl of contract 
ind the ra l « ercial value of the nt at its « ilue 
WW t a ( ot DD) IS¢ ipp ed, one by l we I he 
Government ind the d by tl \ ppointe Ww 1 ] ( irges to 
ec f YOO | es and lat ies of spare i ed by th 
| ese pay en ind 1p] Sa ha bee! vile 1 Li roy ns 
f the contracts between the Government and the company and approved as fair 
nd reasonable by the Government representa es Who ac e tinal audit and 
f I I in 1919 


rhe Government contentions, so far as they have been explained, are without 
exception based either upon pure technicalities or up orced and fine-spun 

nstructions of language which never occurred to anyone as intended by the 
parties or as possible until long after the contracts had been performed and 
settlements made 

Regarding the assertion that the Board of Appraisers did not value the prop 
erty at its commercial value, the ompany has bee nable to obtain from the 
War Department Claims Board or from the Department of Justice any intelligible 
explanation of its reason for this, or for that matter, any other of its findings. 
It is a fact, however, that both before and after the appraisal, it gave the 
Government a written offer to sell the Moraine property, the principal plant, to 
the Government at the appraised value, and this offer, which was not accepted, 
remained open for acceptance by the Government from March 1919 to October 15, 
1919 
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The Dayton Wright Airplane Co. welcomes the suit threatened by the Govern- 
ment as the only way to arrive at a final disposition of the matter, being assured 
by its counsel that its interpretation, being the interpretation placed upon the 
contracts by the Government officials during the entire period of their perform- 
ance, is correct. The company feels equally assured that the later action of the 
War Department Claims Board and the Department of Justice, which without 
explanation to the company, attempts to rescind the action of the same board 
taken a number of months earlier, is wholly without justification. 


N. Y. Times, October 7, 1922. 
Senator Keravuver. As I said, the case was tried after that by Judge 
Hickenlooper who, incidentally, is a kinsman of our colleague in the 
Senate. He resided at Cincinnati and was a district judge. 
It was found for the Government on appeal to the Cireuit Court of 
Appeals. It was sent back to the district court. That is in 21 Fed- 
eral Second, page 673. 


STATEMENT OF HAROLD E. TALBOTT, NOMINEE, TO BE SECRETARY 
OF THE AIR FORCE—Resumed 


Mr. Tatsorr. I refer back to my testimony which was handed to 
your chairman, which is the final decision of Judge Hickenlooper, 
which you referred to. In the testimony which I] presented it said: 

No fraud or other wrongdoing was charged, nor was the Hughes report in 
any way the basis of the Government's suit. 

‘That is in the testimony that I gave on the 19th. 

Senator FLanpers. May I inquire for the record, Senator Kefauver, 
what isthe purpose of introducing this test imony ¢ 

Senator Kerauver. The purpose is, Mr. Chairman, that the com- 
mittee and also Mr. Talbott were apparently under a misapprehen- 
sion about the matter when Mr. Talbott first testified. 

Senator Russell asked him about the Hughes report, and then in 
the testimony Talbott testified that the Hughes matter turned out to be 
a lawsuit between the Government and Dayton Wright Co., and coun- 
terclaims were made and finally it was decided in favor of the Dayton- 
Wright Co., and the matter was then and there dropped. 

You subsequently took a letter to Senator Russell which Senator 
Saltonstall put in the record at the time when Mr. Wilson came back, 
correcting the fact that they were separate and distinct transactions, 
and I was only bringing this out to show that they were, and to show 
the nature of the suit the Government filed against the corporation 
some 5 years after the Hughes report. 

Senator FLranpers. You may proceed. 

Senator Keravuver. I didn’t know if you were finished, Mr. Talbott. 

Mr. Tarsorr. Yes, Senator, I am. I was confused with the one 
30 years ago and the one 35 years ago. I had forgotten that they 
were so separated. 

Senator Cooper. Will the Senator yield? 

Senator Kerauver. Yes. 

Senator Cooper. You placed in the record the complaint of the 
(sovernment against the Dayton Wright Co. of which Mr. Talbott 
was president and which charges, as you state, fraud. 

In fairness to Mr. Talbott I think there should go into the record 
at that point the record of the judgment upon that complaint which 
appears in United States Ciremt Court of Appeals, Sixth Circuit, 21 
Federal Second, page 673, as quoted in the testimony of Mr. Talbott, 
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page 134. If that is a correct statement of judgment, it would show 
that all of the questions which you have raised were litigated and that 
all of those questions were not found valid, and judgment was ren- 
dered for the company. 

Senator Kerauver. Yes, I referred to that. 

Senator Coorrer. I think it would be fair to place that judgment in 
the record, if you will permit, because I think it leaves an unfortu- 
hate 

Senator Krrauver. It is in the record with his letter to the com- 
mittee, 

Senator Coorrer. I think it gives a fair picture. If you have no 
objection, I would ask that that part of the record, that judgment, be 
pla ed in the record at this point, 

Senator IFLANprers. I did not catch your request. What was your 
request ¢ 

Senator Cooper. That that portion of the judgment of the court 
upon the action of which Senator Kefauver spoke be placed in the 
record at that point. It is found on page 154 of volume 1 of the 
hearings. 

Senator Kerauver. I didn’t understand, Senator Cooper. Here 
is the full decision of the Court of Appeals, some 12 pages of fine 
print. Do you want this placed in the record ¢ 

Senator Coorrer. Just this portion, 

Senator Krrauver. Oh, yes; I think that’s all right. 

Senator FiaNnpers. If there is no objection, the court decision will 
be placed in the record. 

Senator Kerauver. You did not want the whole court decision. 
You wanted that paragraph. 

Senator Cooper. The paragraph which Mr. Talbott quoted in his 
testimony at page 134 of the hearing. 

(Reporrer’s Note.—The full decision of the Court of Appeals will be found 
at a later point in this record.) 

Senator Krrauver. Mr. Chairman, I wanted to make clear that 
when | brought out the report or the reference to Mr. Borglum this 
morning, the sculptor, | did So because he was officially appointed by 
the President of the United States to make an investigation. Whether 
he isa sculptor or whatever he is, he did have an official appointment, 
and I thought it would be proper to refer to that. 

Mr. Chairman, I should like to have Mr. Darden read, unless there 
are some ot her quest ions about this case or about the prev ious matters, 
the summary that I have prepared on two pertinent matters that I 
want to question Mr. Talbott on with reference to the Porter Hardy 
report, 

Mr. Darpen. This is dated January 31, 1953: 


MEMORANDUM ON Harpy Report 


In 1951 and 1952, the Government Operations Subcommittee of the House 
Committee on Expenditures in the Executive Department conducted an inquiry 
into the procurement of automotive spare parts by the United States Govern- 
ment. They reported their findings in House Report No. 1811 of the Bighty- 
second Congress, second session The report was dated April 23, 1952. 

The subcommittee, in its report, gave the following reason for the investiga- 
tion: 
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“In the fall of 1950 the General Accounting Office brought to the attention 
of this subcommittee certain facts which indicated the possibility that the Gov 
ernment was paying excessive prices for automotive parts. Several specific 
cases had been found where parts had been procured, after competitive bidding, 
from a vehicle assembler rather than from the company manufacturing the part. 
One of these Cases which the General Accounting Office referred to as typifying 
a practice more or less general throughout the industry involved the following 
circumstances : 

“The Government advertised for 1,000 generators of a certain type; of the bids 
submitted two were significant—one from Chrysler Motors, Inc., for $77.20 each, 
and one from Electric Auto-Lite for $87 each; investigation disclosed that the 
generator was in fact made by Electrie Auto-Lite and had been previously sold 
to Chrysler for $52 each.” These generators were shipped direct to Rossford 
Arsenal, 10 miles away, from Electric Auto-Lite and never went to Chrysler 
at all 

Subsequent investigation showed that this practice was widespread. The 
practice was investigated in 1944, by the special Senate committee investigating 
the national defense program under the chairmanship of former Senator James 
M. Meade. (This committee was formerly known as the Truman committee.) 
The House subcommittee estimated this practice cost the Government $3805,000,000 
over a 5-year period. ; 

On August 17, 1951, the Chief of Ordnance issued a directive to the com- 
manding officers of all ordnance installations governing the subject Procurement 
of Replacement Spare Parts. 

“In this directive there was laid down the principle that the procurement of 
replacement spare parts should wherever practicable be made direct from a 
source manufacturing the required complete part or assembly. It was also stated 
that in such procurement, particularly when large quantities are involved, the 
Government should receive a price equal to or less than the price quoted by the 
unit manufacturer to other customers. The directive also stressed the neces- 
sity for maintaining a thorough and aggressive cost-analysis procedure, accom 
panied by a cost consciousness on the part of procurement and management 


perscnne Then, on August 27, 1951, the Chief of Ordnance instructed con- 
tracting officers to stop immediately all action on procurements whenever it ap 
peared that the trade practices referred to * * * were involved, and to 


contact the manufacturers of the particular item to determine whether they 
would be willing to negotiate a lower price. The contracting officers were fur- 
ther instructed to reject all bids if a lower price could be secured through 
negotiation.” 

The subcommittee reported that the Department of the Army took the position 
that there is no sound basis for procuring replacement parts other than directly 
from the basic manufacturer but that the existence of industry practices rend- 
ers the division procurement officials powerless to buy directly from the source. 

The subcommittee found that the automobile industry does have certain well 
established trade practices which permit vehicle assemblers to enjoy the re- 
placement parts business and that these practices have been unnecessarily 
“addins millions to the Government’s cost of automotive replacement parts.” 

The following example is from the subcommittee report: 

“In connection with the procurement of an automobile heater made by Tropic- 
Aire, Inc., 10 invitations to bid were extended, but only one bid was received 
that from Chrysler Corp. The Government purchased the heater from Chrysler 
Corp. for $51.95. In response to a questionnaire submitted to it by the subcom 
mittee, Tropic-Aire represented their manufacturing cost for this heater, in- 
clud' ng labor and material but excluding administration expense, to be $23.244, 
consisting of $22.61 basic cost and $0.634 packaging cost. Chrysler Corp. stated 
that its costs in connection with the sale of this heater to the Government 
were: 


Price paid Tropic-Aire iavatargeaecinee es oi eat 
Estimated pack, packaging, and shipping_------ iin ich chat 9, 50 

Estimated procurement, handling, Warehousing, and administrative 
expenses . ea reese 4. 66 
Excise tax, at 5 percent of sales price- cic ntencnteuiia ss state eho 2. 60 
Total ‘ a ‘ ae DO. 50 


Sales price to Government icciaibtig ids abiaiaaitceiimaiiaes a " <M 51. 95 


NINN UN esc nneencccicni aie diamncaialias eiiceett iti ms eka cess ae 1. 45 
Percentage of sales 2.7 
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Bearing in mind that Chrysler adds nothing to the heater but Government 
packaging, it is difficult to perceive what possible advantage the Government 
secures in procuring this type of item from other than the company that manu 
factures it. The packaging performed in this instance by Tropic-Aire was, of 
course, a complete economic waste, as it had to be repackaged according to 
Government specifications by Chrysler. In fact, it well could be considered that 
all the expense incurred by Chrysler in connection with the handling of this 
part, except the cost of Government packaging, constituted economic waste. 
The industry maintains that the Government receives the benefit of expert 
inspection by the vehicle assembler, but actually the Government’s own in- 
spectors are charged with full responsibility for inspection. They neither are 
permitted, nor should they be permitted, to rely for their determination in this 
regard upon an inspection made by an employee of the company furnishing the 
item to the Government.” 

These are only examples of the procedures. The subcommittee reported many 
more and in its conclusion on the report stated the following: 

For many years automotive-parts manufacturers have refrained from com- 
peting with vehicle assemblers in the sale of replacement parts to the Govern- 
ment. These trade practices have increased by untold millions of dollars the 
cost to the Government of procuring automotive parts. While both segments 
of the industry—unit manufacturers and assemblers—defend this practice as 
heing economically sound and advantageous to the Government, this subcom- 
mittee could find no justifiable basis, as a general proposition, for buying re- 
plenishment parts from other than the source manufacturer. 

‘Until the time the subcommittee began its investigation, the Ordnance Corps 
of the Army had supinely accepted as beyond their control the existence of these 
trade practices and the obviously excessive prices being paid for parts. The 
action thus far taken by procurement officials in attempting to deal directly 


with the manufacturing source is a step in the right direction However, forceful 
measures must continuously be adopted. The only way to cope with a condi 
tion as deep-rooted as this one is to fight strength with strength. The Govern 


ment is not without the power to eliminate these trade practices if a sincere 
and intelligent effort is made to do so 

‘In addition, deficiencies in the procedures for the procurement of automotive 
parts have created an opportunity for middlemen of all kinds to insert them 
selves and thus add unnecessarily to the cost of the defense program. Ordnance 
officials apparently relied on the advertising or bids method of buying as a sure 
fire guaranty of fair and equitable prices. However, under the conditions found 
by the subcommittee to exist, injudicious use of these procurement procedures had 
resulted in the payment of prices which had been inflated beyond all reason by 
repetitive costs and pyramided profits.” 

Among other things, the subcommittee recommended that the Federal Trade 
Commission conduct “a thorough study * of the legality of the trade 
practices found by the subcommittee to exist in the automotive industry * * * 
appropriate procedures should be instituted if warranted.” 

The Federal Trade Commission now has this study in progress, I am told. 

Senator Keravuver. Thank you, Mr. Darden. 

In your previous testimony at page 92 you testified that you were 
both the director and stockholder in both Chrysler and Electric Auto- 
Lite. 

Mr. Tarsorr. Right. 

Senator Krerauver. And chairman of the finance committee, I be- 
leve, of Electric Auto-Lite, before you resioned. 

Mr. Tartpzort. That’s right. 

Senator Krerauver. Well, I particularly brought this case to issue 
here because it involved Electric Auto-Lite and Chrysler. As a direec- 
tor of these two corporations, were Vou aw are of the pract ices described 
in this House report ? 

Mr. Tatrorr. No. 

Senator Krrauver. At the directors’ meetings, weren’t they dis- 

ussed ? 


Mr. Tatporr. Never. 
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Senator Kerauver. As a director and chairman of the finance com- 
mittee, don’t you feel that it is your duty to keep in touch with com- 
plaints about trade practices of companies of which you were a 
director ¢ 

Mr. Tarsorr. I had never heard of any trade complaints at all 
until this thing recently came up, until it was brought up the other 
day in the testimony with Mr. Wilson. 

Senator Kreravuver. Senator Symington brought it up. 

Mr. Tatsorr. I was chairman of the finance committee of Electric 
Auto-Lite, and my offices are in the Auto-Lite offices in New York. My 
province was entirely finance with Electric Auto-Lite. I had noth- 
Ing, as Many years with the company, I never had anything to do with 
any of their pricing policies. 

Senator Kerauver. You didn’t have any information about it? 

Mr. Ta.port. None. 

Senator KErauver. Mr. Talbott, did you approve of these practices 4 

Mr. Tatsorr. I don’t understand the practices, Senator. If there 
isa way that the Government is not being treated fairly in their pur- 
chase of materials, certainly I don’t approve of it. 

Senator Krrauver. Well, let’s take the actual case here, the two 
companies that you are a substantial stockholder in. 

Electric Auto-Lite makes this generator which it sold to Chrysler 
for $52. The Government wanted a thousand generators of that 
kind. Bids were submitted by Electric Auto-Lite for $87 to the Gov- 
ernment. Bids were submitted by Chrysler for $77.20. 

The actual merchandise was sent by Electric Auto-Lite to the Rad 
ford Arsenal, 10 miles away from the place, I suppose, where they 
were manufactured by Electric Auto-Lite. 

They never got to Chrysler: but, if they had gotten there and been 
reshipped, it would have been the same thing. Chrysler made a profit 
of between $52 and ST7—S825.20—on each generator. and did nothing. 
Do you approve of th ul kin | ot practice ¢ 

Ir. Tatsorr. Not if that is correct. If your statement is correct. 
then I don’t approve of the | ractice, 

Senator Keravver. Well, you can take my word for it. It is in the 
report, 

Mr. Tatnorr. Senator, there is in the report, I can imagine, condi 


1 


Tions where Auto Lite would wave To make t| 


hat group of generators 
spe ally: and. Say thev run 10,000 or 100,000 of those wenerators and 
had none in stock, they would have had to go back and run a thousand 
venerators, 

Senator Keravver. But. f they were going to make the generators, 
why shouldn't tl ey sell them to the Government for what they sell 
them to Chrysler ? 

Mr. PALBO1 r. Because they are not the same number. I don’t ap- 
prove of the practice. Let's go back. I don’t know the thing I never 
heard of this instance until it was brought up. I never knew any- 
thing of their pricing practices at all. 

Senator KEFAUVER. Do you believe in this case that it is in the public 
interest for Electric Auto-Lite to bid S87 on generators for the Gov- 
ernment which it had sold to Chrysler for $52? 


Mr. ‘J ALBOTT. No. sir. 
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Senator Krrauver. Do you believe it is in the public interest for a 
manufacturer like Electric Auto-Lite to bid a higher price to the 
Government than its dealer, Chrysler, would bid? 

Mr. Tatnorr. Under the same conditions, same quantities, I would 
savy “No.” 

Senator Keravver. Well, as Secretary of the Air Force, Mr. Tal 
bott, will you attempt to circumvent these trade practices and estab 
lish a purchasing procedure that will enable the Government to ob- 
tain parts directly from the manufacturer at the lowest possible cost ¢ 

Mr. Tareorr. I certainly will, and we have only got so many dol 
lars, and I would want every dollar to be stretched as far as it could 
be stretched, Senator, just as you would. 

Senator KEFAUVER. So. you don’t condone this kind of practice that 
is set forth in this? 

Mr. Tausorr. If that is a practice, I don’t condone it. 

Senator Kerravuver. And you will take effective measures to do 
something about it? 

Mr. Taupsorr. Yes, sir. 

Senator Krravuver. It so happens the Federal Trade Commission 
is now making an investigation of this kind of thing found by Mr. 
Lindsay Warren, the Comptroller General, and by the Hardy 
committee. 

Mr. Tatsorr. I understand also, Senator—I don’t mean to interrupt 
you—that the Munitions Board is now making a study of this same 
situation. 

Senator Kerauver. You take cognizance of the fact that this pro 
cedure has cost the Government a tremendous amount of money. 

Mr. Tarnorr. So the testimony says. 

Senator Keravuver. You don't feel that your former connection with 
Electric Auto-Lite and Chrysler Corp. would deter you in any way 
from voing after those two corpo! it1OnS 10 the evelit they tried to 
continue that kind of practice ¢ 

Ir. Tateorr. It certainly would not. 

Senator Kerauver. Another difficulty the Government has in this 

kind of matter is when they want a particular kind of equipment, a 


‘ I 
ulal part, they ave a difficulty in submitting blueprint to get 


parti 


( 
because the manutacturer won't let them have their blueprints 


i they can’t subm { bids venel lly to the public. 


Don’t vou think o1 parts like 1 that there ought to be some 
method worked out so that the Government can have bluep nts o7 
specihcations o that 1 can submit bid vhere several manutracturers 
might compete in sell ng to the Government 4 

Mr. Taursorr. I think, Senator, that the machinery ought to be 


wh that the (,overnment can buv as chea or cheaper than anvbody 
else can buy. 

Senator Keratver. And in this matter of specifications, I am sure 
you know that is one of great importance al d one of the difhculties 
the Government has. You will take some kind of steps to do some 
thing about protecting the interest of the Governme? t/ 

Mr. Tarnorr. Certainly. 

Senator Kerauver. That is all the questions I have to ask on this 
report, Mr. Chairman. 
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Senator FLanpers. Senator Smith? 

Senator SmiruH. No questions. 

Senator FLANDERs. Senator Stennis? 

Senator Stennis. I have no questions, Mr. Chairman. 

Senator Kerauver. Now, this Standard Packaging Co. that you 
were a stockholder in, I think you said you would sell that stock, too. 
Is that a company engaged in packaging, or is part of their business 
packaging merchandise which has been purchased by the Govern- 
ment ¢ 

Mr. Tategorr. Yes. Not directly but subcontracting. 

Senator Kerauver. Oh, I am sorry, Mr. Chairman, you hadn’t fin- 
ished going around the table. 

Senator FLianpers. Yes, though I was on the way. We will come 
back to this other point. 

Senator Case ¢ 

Senator Case. I have no questions. 

Senator FLanpers. Senator Symington ? 

Senator Symrneron. No questions, Mr. Chairman. 

Senator FLANpDeERs. Senator Cooper ¢ 

Senator Cooper. No questions. 

Senator Fianpers. Well, then, Senator Kefauver, you may proceed 
to your next point. 

Senator Keravver. Electric Auto-Lite Co., incidentally, was a sub- 
sidiary in part at least of Chrysler, in order to comply with some—— 

Mr. Tarporr. No, sir. 

Senator Kerauver. It wasn’t a subsidiary ? 

Mr. Taxrerorr. It was not. 

Senator Kerauver. Wasn't there an interlocking directorate ? 

Mr. Tarnorr. No. I was the only one who was a director of both. 

Senator Kerauver. You were the only one interlocked ? 

Mr. Tarsotr. That’s right. 

Senator Keravuver. You were a stockholder in Standard Packaging 
Co. ¢ 

Mr. Taxeorr. I still am, sir. 

Senator Kerauver. And you still are? 

Mr. Tatsorr. I have already started the machinery to dispose of 
my stock. 

Senator Keravver. But you are selling the stock. Is Standard 
Packaging Co. engaged in packaging things specially for the Govern- 
ment for shipment abroad or otherwise ? 

Mr. Tarrorr. Yes. 

Senator Keravver. That is part of their business? 

Mr. Tatrorr. A very small part of their business. 

Senator Keravuver. Did Standard Packaging Co. do any of the 
packaging of things purchased from Chrysler by the United States 
Government ? 

Mr. Tarzorr. No, sir. 

Senator Kerauver. Who did Standard Packaging package for on 
Government orders? 

Mr. Tarzorr. They did some experimental packaging, I think, for 
Armour meats. They have done some for Westinghouse and they have 
done some for the medical department. They have done some—I think 
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they are doing some—for Sikorsky, but I don’t think they have 
shipped $200,000 worth of equipment to the Government in total. 

Senator Keravver. What has been your official position with 
Standard ? 

Mr. Tarsorr. Chairman of the board and chief executive. 

Senator Kerauver. How many shares of stock did you say you own ? 

Mr. Tarzorr. Well, the family stock in the Talbott Corp. and my- 
self, we have 20,000 shares ; 20,700, I think, to be exact. 

Senator Keravuver. Are you selling this or are you giving it to 
members of your family ? 

Mr. Taxsorr. It is all being sold. 

Senator Kerauver. I have no other questions on Standard Packag- 
ing, Mr. Chairman. 

Senator FLANDERS. Senator Smith. 

Senator SmirH. No questions. 

Senator FLANpERs. Senator Stennis. 

Senator Stennis. No questions. 

Senator FLANDERS. Senator Case. 

Senator Casr. No questions. 

Senator FLANpERs. Senator Symington. 

Senator Syminetron. No questions. 

Senator FLaNpers. Senator Cooper. 

Senator Cooper. No questions. 

Senator FLanpers. You may proceed, Senator Kefauver, on to your 
next point. 

Senator Krrauver. Mr. Talbott, I have reference here to a photostat 
of the New York Times of December 27, 1942, and I wanted to ask 
you about one point of controversy. This is an Associated Press story. 
I ask that the whole story be prin ited, but I shall refer to only part of it, 
Mr. Chairman. It is rather brief. Let me read the pertinent part: 

About a dozen officials of the War Production Board’s Aircraft Production 
Division have resigned or are considering resigning, it was disclosed today soon 
after the resignation of the Division Director, Harold E. Talbott of New York 
City, was announced 

Senator FLAnpers. Excuse me, whose resignation ? 

Senator Keravuver. Well, it says that a’number of officials of the 
War Production Board, the Aircraft Production Division, were either 
resigning or considering resigning after the resignation of Mr. Talbott 
of New = was announced. 

Senator Casr. Mr. Chairman, does the Senator have the date of 
that ? 

Senator Kerauver. December 26 is the date of this story, 1942 
[reading |: 

The Division is being liquidated gradually and a large part of its personnel 
transferred to the armed services to function under the new Aircraft Production 
Board, headed by Charles E, Wilson, WPB vice chairman. 

Mr. Talbott’s letter of resignation to Mr. Wilson gave no reasons. 

“It has been a great pleasure to have worked with you, and I am sorry it 
seems advisable that this relationship end,” it closed. 

An official said that Mr. Talbott had been scheduled for a place on the Wilson 


board which was appointed 2 weeks ago, but that his name met Sed from 
the Army and Navy. 
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under the organization of the Air Force that would be possible, 
senator. 

Senator Kreravver. It was in the Army, then. I was trying to find 
out who was in the Army or the Air Force, or the Air Corps as it 
was then, W ho would be objecting to Mr. Talbott 

Mr. Tatrorr. If there was anybody, Senator, I never knew it. 

Senator Kerauver. I don’t know. It doesn’t say. I am just ask 
Ing yol 

Ir. Taurnorr. I never heard of it. 

Senator Krrauver. But vou were not appointed. I mean, you did 
not go on the Wilson Board. 

Mr. Tarnorr. Well, whatever the board was called. That was frie 
ti between Donald Nelson and myself, not with Wilson. In fact, 
W 0 had asked me to vo On that board and had asked that I be 
chairman of the board. 

Senator Keravver. This is all I have to ask about tl IS, Mr. Chair 


Senator Franpers. Have you other questions ? 
tor Kerauver. No; I have no other questions at the present 


senatol iy LNDERSs, Do othe Senacors W ah to make ob ervations or 


questions ¢ 

Senator Kerrat ver. Mr. Chairman, on the matter of the Hardy 
report, Mr. Talbott’s attitude is very fine. I must say that I am not 
very ell sat =fied with his attitude about the ¢ olonel Deeds affair 

d his relationship with the Davton-Wright Co... and with what 
Color Deeds did in communicating information back and forth to 
| former associates after he « ume up here. 

My personal feeling is that it was very reprehensible, that the strong 
language emploved by Mr. Hughes with respect to it fully justified : 
that it a pra { ce that could not go on. If it wasn’t in violation 
of t _it was certa nly in violation of fair dealing, and unfair to 
other companies. It was a very bad situation in the Air Force 

[ recognize the fact that immediately after the Hughes report was 

sed. as shown in this report, apparently somewhat thumbing their 

! this report, General Squier, who was the head of the Signal 

Corps, gave a Dig banquet for Colonel Deeds, and that later on, in a 

wa it the House committee severely crit ed, Mr. Baker, th 

Secretary of War, did call off the court martial and exonerated Colonel] 
De i 

[ think that is one of the saddest stories in the history of our Signal 


Corps andthe Air Force. It cannot be justified. 

| im st 1] not very well satisfied wit! Vr. | ilbott. He said rirst he 
thought it was unfortunate, and again that he didn’t see too much 
vrong with Mr. Deeds, and later on he thought it was bad practice 

nd wouldn't allow it to go on, but his attitude about it is not very 

itisfa tory to me, frankly. 

However, I have no further questions. 

Senator FLAnpers. The situation is, as I see it, that we have had 
{his opportunity for further questioning of Mr. Talboat. There is, 
nowever, ho motion before the committee, 

Senator Keravuver. Mr. Chairman, I was going to ask Senator Sal 
tonstall, as chairman, and I will ask you this: I don’t want to make 
any motion to bring the matter back here, but I think this testimony, 
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particularly with reference to the transactions in these corporations, 
Mr. Talbott’s attitude toward Mr. Deeds and these telegrams, ex- 
changes of information, should be information for the Senate. The 
Senate should have an opportunity to see it before they vote on Mr. 
Talbott’s nomination, so I would like to move or ask that the nomina- 
tion be put over until tomorrow so that this record can be printed. 

Senator Fianpers. Do we have a session tomorrow ? 

Senator Keravuver. Well, I don’t know. I assumed we did. Any- 
way, until the next session, so that anyone who is interested in reading 
the test imony can have an opport unity of doing so, 

Senator Cooper. Mr. Chairman, before the motion is voted upon, I 
would like to make this statement. I gathered from questions that 
Senator Kefauver has asked, and his statements, that there was wrong 
and improper conduct on the part of Colonel Deeds. I think it would 
be proper to state whether or not there is anything in that record which 
imputes any wrongful or improper conduct personally by Mr. Talbott. 

Senator Kerauver. If you are asking me, I will answer this way: I 
think the relationship that went on between Mr. Deeds and the Daven 
Wright Co. is highly improper conduct between Deeds and the com- 
pany. I think that Mr. Justice Hughes in saying that he was placed 
in an advantageous position, and he felt that Deeds still had, if not a 
financial interest, a very compelling interest to help other companies, 
Is correct, 

I want to say in fairness to Mr. Talbott, the record does show I think 
while he was president of both the Dayton Metals Co. and I believe of 
the Dayton-Wright Co.— 

Mr. Tatsorr. The general manager of Dayton Metals, not presi- 
dent. President of Dayton-Wright and general manager of Dayton 
Metals. 

Senator Keravuver. Yes, president of Dayton-Wright and manager, 
general manager, of Dayton Metals. 

Mr. Tareorr. That’s right. 

Senator Kerauver. That I must say in fairness he said that he 
didn’t see all the telegrams. I think most of them are between Mr. 
Kettering and his father and Colonel Deeds. Those are just the facts 
about it. 

Senator Coorrr. I am not trying to debate the propriety of the tele- 
grams, but I do think there is a distinction which I think in all fair- 
ness ought to be said. 

As I understand it from reading the report or reading a portion of it, 
there is criticism personally of Colonel Deeds, but I think, Senator 
Kefauver, in fairness it should be stated whether or not there is a 
personal criticism or any charge of personal wrong-doing on the part 
of Mr. Talbott. It could be said he didn’t properly run his corporation 
and know all these things, but I think there is a difference between 
that and stating that he personally had been charged with wrong-doing. 

Senator Kerauver. I think the main thing is the fact—this has been 

long time ago—of his present attitude about what went on between 
his company, between the officials of his company, for his company, 
and this man who was pli aced at the head of airpl ine procurement. 

In his previous testimony here he said in Senator Russell’s question- 
ing that if the word “confidential” had not been there, there would not 
have been anything to it. His testimony frankly on that score is not 
satisfactory to me. 
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arising from inability to sell it after passage of war conditions, held not so manifestly 
unfair to government as to warrant the conclusion that it had been inserted inadvertently 
or through overreaching of manufacturer 


6. Evidence C48—Courts judicially know that Director of Aircraft Production 
must act through authorized representatives. 
Courts may take judicial notice that the Director of Aircraft Production, like Secretary 


of War himself, must act through his authorized representatives, and that, especially in 
War time, a contract must contemplate such representation. 


7. United States G275—Government’s contract in final settlement with war- 
time airplane manufacturer held valid compromise and settlement, unavoid- 
able by government on theory that certain claims relinquished by manufac- 
turer lacked merit. 

Government's contract with war-time airplane manufacturer, in settlement of prior 
contracts made after each party had allowed and disallowed certain claims of the other, 


held an accord and satisfaction or compromise and settlement, which could not be avoided 
by government on ground of an obvious lack of merit in relinquished claims of contractor 


8S. United States G—75—Particular items held properly allowed as costs and 
bonus under government’s wartime cost-plus contract for airplanes. 
War-time manufacturer of airplanes under cost-plus contract held properly allowed to 

charge, as part of costs, money paid for services of public accountants, for railroad trans 

portation of employees, and properly allowed to recover a so-called bonus for savings in 
cost production over estimated or “bogey” price. 

9. United States G-66—Provision of government’s cost-plus contract for air- 
planes, allowing manufacturer percentage of savings over estimated cost of 
production, held not against public policy. 

Provision in government's war-time cost-plus contract for airplanes, allowing manufac- 
turer a bonus consisting of 25 per cent. of money saved through production at less than 
estimated cost, held not against public policy. 

Appeals from the District Court of the United States for the Western Division 
of the Southern District of Ohio; Smith Hickenlooper, Judge. 

Action by the United States against the Dayton Airplane Company. Judgment 
for plaintiff for part only of recovery sought, and defendant appeals, and plaintiff 
cross-appeals. Remanded, with directions to dismiss. 

Alexander Holtzoff, of New York City, and Haveth E. Mau, U. 8. Atty., of 
Cincinnati, Ohio (Herman J. Galloway, Asst. Atty. Gen., and John A, McCann, 
Sp. Asst. Atty. Gen., on the brief), for the United States. 

Judson Harmon, of Cincinnati, Ohio, and F. W. M. Cutcheon, of New York 
City (John B. Marsh, of New York City, Murray Smith, of Dayton, Ohio, George 
Hoadley, of Cincinnati, Ohio, and Rollin Browne, of New York City, on the 
brief), for Dayton Airplane Co. 

Before DENISON, MoorMAN, and KNAPPEN, Circuit Judges. 

Denison, Circuit Judge. In 1917 and 1918 the United States, hereinafter 
called the plaintiff, and the Dayton Airplane Company, hereinafter called the 
defendant, entered into a series of cost-plus contracts for the building of 
airplanes for various war purposes. The last contract superseded the others in 
most particulars, and contained detailed and elaborate provisions for the conduct 
of affairs under it and for the steps to be taken in the final settlement thereof 
Performance of it, as later modified, was finished in March, 1919. Thereupon an 
adjustment of most of the matters involved was negotiated and agreed upon, 
whereby defendant was paid in full for all its allowed claims, and the matter 
apparently closed, except that a few relatively small items were not covered, 
and for them defendant continued to prosecute its claims before the proper 
Departmental Board.” Later, the successor Board concluded that large over- 
payments had been made by the plaintiff to defendant: and for the amounts so 
found, plaintiff brought this suit. The claims for which it declared aggregated 
about $2,500,000 made up of nine items. The case having been transferred to 
the equity docket, and coming on for trial accordingly, plaintiff abandoned two 
of the items; upon four defendant prevailed ; and upon two and a part of another 
plaintiff had judgment for about $525,000. From this the defendant appeals. 
Piaintiff appeals from the disallowance of interest and from the failure to award 
recovery upon three of the items claimed, Details can be better stated in con- 
nection with the items. 


*We find no tenable basis for the theory of the suecessor Board that the contract had 
not been performed or terminated but only suspended, so that power remained in that 
Board to readjust and redetermine everything 
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[1] It is first to be observed that this contract and the actions under it were 
not made or taken by officers who must find in a statute clear authority for 
their every act. In such contracts with such an officer the public is dealing 
with an agent of known and limited powers. Once beyond these powers, princi- 
ples of estoppel or fair dealing have no application against his principal. Here 
the scope of the contract was not limited by any statute. The government was 
acting by the Secretary of War, in a national emergency of the first class. His 
discretion was unlimited; it must be exercised through subordinates; in the 
absence of fraud or bad faith, the exercise of such delegated authority is the 
Secretary's exercise of it. Rules of estoppel and fair dealing apply in full as 
with individuals. In this class of contracts, and for effect on future emergencies, 
if for no other reason, a sound public policy must require that the government 
keep its contracts and stand by its settlements as an individual must. In that 
atmosphere the questions of this case are to be approached. Clark y. U. 8., 
95 U. S. 589, 544, 24 L. Ed. 518; Daniels v. Tearney, 102 U. S. 415, 422, 26 L. Ed. 
187; St. Louis Hay & Grain Co. v. U. S., 191 U. S. 159, 24 S. Ct. 47, 48 L. Ed. 
130: U. S. v. Atlantic Co., 253 U. S. 1, 40 S. Ct. 423, 64 L. Ed. 735; McArthur v. 
U. S., 258 U. S. 11, 12, 42 S. Ct. 225, 66 L. Ed. 433; Freund v. U. S., 260 U. S. 60, 
61, 43 S. Ct. 70, 67 L. Ed. 181; Reading Co. vy. U. S., 268 U. S. 186, 188, 45 8S. Ct 
469, 69 L. Ed. 907. 

The record is rather barren as to the division of departmental authority. We 
think we may rightly infer that next to the Secretary of War, after the reorgan 
ization of the Air Service as a separate branch of the army, largely superseding 
the Signal Service, was a major general, in charge of that entire service; that the 
\ir Service was divided into divisions and/or bureaus; that the Bureau of 
Aireraft Production had charge of making contracts and the Division of Finance 
directed the making of payments thereon, and necessarily the determination of 
the proper amount, except as there was later set up the Claims Board of the Air 
Service, which was the appellate and the final departmental arbiter as to the 
amounts due to all contractors in this service. The record shows that Liett. 
Guthrie was assigned to the defendant’s plant, in the early part of the time, as 
assistant accounting officer, then as accounting officer, and later taking the title 
of finance officer. He was in frequent consultation with his immediate superior, 
who was Capt. Ong, and who was district finance officer “A, S. A. P.” (Air 
Service Aircraft Production). If questions arose as to which these officers did 
not wish to make a decision, they consulted the Chief of the Finance Division, 
\. S. A. P., at Washington, Lieut. Col. Downey. With these aids a tentative 
decision was reached, whereupon the accounting officer either issued a voucher 
entitling defendent to payment, or held the matter in suspense. 

No contention is made that any officer who, or board which, purported to 
exercise the authority of the War Department in taking the various actions 
shown by the record, did not have and exercise the full authority of the War 
Department in that respect, save as such action was subject to current revision 
by the departmental superiors 

During the contract performance, plaintiff had paid to defendant some $30,- 
OOO.000 on account of the amounts being earned. After performance, these 
payments were reviewed, further claims were considered, and a complete 
wcount Was stated by the proper accounting officers of the Air Service in the 
War Department These results were embodied in contract Exhibit 1816—C, 
signed by the parties. It contained an express release from the defendant to 
plaintiff, covering all liabilities in the subject-matter. It did not contain, in 
terms, any release of any claims by plaintiff against defendant; but there was 
no suggestion of the existence of any such claim. The accounts had shown 
large sums due from plaintiff to defendant; the net result had been reached 
by the rejecting of some claims which defendant was making against plaintiff 
and by overruling some objections which plaintiff was making against defendant’s 
claims. It was a complete accord; and it was promptly satisfied by the pay- 
ment by plaintiff to defendant of the full amount so found due. The procedure, 
more fully stated, had been that, from time to time, plaintiff paid the greater 
part of the bills rendered under the contract; that from time to time plaintiff's 
representative raised questions about certain items, which thereupon were laid 
over for further consideration; that, after the completion of the contract, all 
these accumulated matters and claims back and forth, as well as defendant’s 
claims presented as for final settlement, were discussed by defendant's officers 
with plaintiff's officer at Washington, in direct charge of such settlements: that 
he decided all matters in controversy; that his decision was formulated into 
contract 1816—-C; that a further reviewing authority had been reserved to the 


Claims Board in the Air Service, and so contract 1816-C was expressly made 
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subject to the approva of tha board that t was so approved by that board ; 


and it was then completely performed by payment. It is quite apparent that 
tl ended the matter, unless the plaintiff could show sufficient reasons for 


setting aside this settlement: and such reasons must be found in mistake or 
bad faith, fraud, or overreaching on the part of defendant’s officers. Neither 








1 origimal nor amended complaint charged any bad faith, fraud, or over 
reaching, except in one matter of appraisal, nor charged any mutual m stake, 
I ss such charge could be found in the theory that some of the items allowed 
d paid to the defendant were wholly unauthorized by the eontract 
ot only does the evidence demonstrate a definite and final settlement in the 
nature of al iccord and satisfaction hut there are express contract proy sions 
s to the Unality of decisions so reached The contract provided for the constant 
representation of the plaintiff at the plain by an “accounting offieer,” who con 
t us! omputed and ascertained the state f accounts Article VIII, § 11, 
provide that a final adjustment [« he accounts due or payable hereunder | 
sl Ine e upon the termination « e contract, and that any and all amounts 
the due by either of the Pp ties hereto to the other shal e immed itely paid 
\rticle LX provides Phe decision of the accounting officer on questions of the 
etermination and allowance of nts shall prevail, except that either upon 
the completion of the contract by e contractor rifts tern ation by the govern 
ent, or whenever claims amountil the aggreczate to $5,000.00 shall have 
een disallowed by e said accounting officer e contractor may appeal to a 
onl consistil of three persons appointed by the Director of Aircraft Pro 
ction, whose decision shall be final and binding upon both parties.” Every 
matter which has been in controvers in this litigation is a “question of the 
determination and allowance of pi ents We see me listinction between 
the words “shall prevai and “shall be nal and conclusive,” particularly 
en the latter words are used to describe the effect of an appeal from the 
ecision characterized by the former words It is not to be supposed that the 
om on of this accounting ofiicer shou prevai against one party and not 





ainst the other, or that a conclusion, an appeal from which is to be final or 


couclusive, has any less than final force itself if there is no appeal 








[t is further to be noted that every question now in dispute (save appraisal, 
othe se controlled) was of a character to be “nally decided by the accounting 
officer on the gt ind at the time, or his superior officers, whose decisions would 

come | The true meaning of “actual cost of production,’ “indirect labor,” 

her items of overhead,” “all expenditures in connection with this contract,” 
other manufacturing expenses necessary,” etc., as used in such a contract, 

n be decided by a court i ute tigation, but the an better be decided by 
the participatin ene ee! r accounts I In this spirit, the contract provides 
( ticle XXNIL) that the Director of Aircraft Production shall be the final arbiter 
‘ iny and all disputes aris euncde Phe ae ting officer, the division 

nee « el he ¢ f =) 0 c n Board were all 

encies of the Director, and their decisions, unappealed from, were his 

2) It is urged that a decision of the accounting officer was not intended to 

e this final character, because the contract requires the defendant to preserve 

six years al s accounts and records subject to examination by the plaintiff; 

(it is said that this provision is inconsistent with the claimed finality. We 
( t so regard it. Arbitration, no matter how final and binding, may always 

e revised and set aside upon proof of mistake or fraud; and the contingency 
e award or decision might later be Giallenged on one these grounds i \ 

fic ind satisties the prov n for keeping the record 
>| We conclude, upi the ground he conti t finality of the decisions of 
tl \ Service officers, as we is upon ft ground of agreed compromise 
nd settlement, the contract evidenced by 1816—-C is not to be impeached unless 
for mistake or fraud. U.S. v. Mason, 260 U. S. 328, 48 S. Ct. 128, 67 L. Ed. 286: 
U. S. v. Fuller (8 C. C. A.) 14 F. (2d) 813, 827; U. S. v. Bentley (6 C. C. A.) 
16 FF. (2d) S95, S97: Ohio Sav. Bank & Trust Co. v Willys Corp. (3 C. C. A. Dee. 


1926), 16 F. (2d) 859 
+] The chief item in controversy relates to the valuation of the plant The 
provided itself with a large and expensive 


outfit of land and buildings for the performance of t 
F 


contract recited that defendant had 


contracts It was agreed 





e 
that the complete cost to the defendant of these lands and improvements should 
stand to defendant's credit in the final settlement, and that the manufacturing 
accounts should be charged from time to time with the actual depreciation of the 
property accruing while in use. This actual or accrued depreciation was to con- 
stitute, and was in effect treated as, a part of the expense of operation from 
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mont Oo month in determining the cost of production The contract further 
provided that, in the final settlement and before having this property turned back 
to defendant for its further private use, the defendant should be credited with 


any special depreciation resulting from the difference between original cost and 


t} 


he then market value, due to t] 


ie lack of any ready sale or any no! il market 


for property which had been constructed or acquired for war purposes, but the 
nt A provision of 


provision is said 


need of which, in industries after the war, might be none 





lis kind was obviously appropriate and fair This particul: 


to be according to the standard form of similar cost-plus contracts, which form 


was prepared under the direction of the War Department by) joint commission 
farm fficers and business men It is quoted in the marg 

It specified that the market value, as thus affected, should be fixed by a board 
of appraisers like arbitrators This was done: and this board xed all values 


and found and stated that this spec ial depre¢ ation was (upon the plan acquired 





from the Domestic Building Com} about $514,000 In determining the 
be paid and which was paid Dy the plaintiff, effect was given to this 

fizure Phe trial court found that this special depreciation was erroneously 
ved The sole pleading complaint on this score was that this appraisal was 

the res t of mistake, or fraud, and should be vacated The trial court did not 
vever, find any fraud or mistake upon the part of the board in fixing this 
mount; nor can we Che appraisers, including the umpire, are criticized be 
cause their action was hasty. We cannot adopt this criticism. The umpire was 
ble and impartial. He had been constantly familiar with this great plant, and 
with the commercial situation which depreciated its market value After only 
rief specific attention, he was just as competent to fix this depreciation, relying 
ipon his judgment of the familiar situation, as he would have been after much 
delay and hearing many witnesses It is as obvious from this record as it was 


every one at the time that, whether the fair valuation of this property fon 








ning back to defen nt under the contract should approximate the reproduc 
tio alue less accrued depreciation, or should be a much smaller sum, dependent 
on the property’s availability for any manufacturing purpose which could utilize 
SO \ ta plant, was a question expressly de ided by the contract 
On behalf of the plaintiff, it is urged that the appraisal is such a gross undet 
valiuati mas to furnish inherent ey dence of a mistake or of a rec kless indiffer nce 
equivalent to fraud. The only support which plaintiff claims for this conclusion 
s found in the subsequent history of the property All the evidence on the sub 
eX ndisp we nd nothing dictating that inference \ few weeks 
fter the app in connection with the final settlement and a temporary 
‘ ne of the p after to the plaintiff, defendant offered to sell the plant, 
ling some lded, to the plaintiff for precisely this appraised value 
which it and they had been charged against defendant in the settlement, afte 
leducting this depreciation, and which may be roundly stated as $645,000. That 
the United States held for many months an option to buy this property at this 
pp! ed price nal y letting it lapse, does not confirm the the ory that this ap 
praised ie was fixed at an unreasonably low figure, in order to take advantage 
of the United State \ few months later defendant sold the property to the 
General Motors Corporation, still subject to this option or right of purchase by 
he ] ntiff at this appraised price. The fact clearly is, in our judgment, that 
he sale price f1 1 the defendant to the General Motors Corporation was this 
De 4 i ) { t 
f S ] or re } ! ‘ ! l ‘ t } 
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Same appraisal value, plus additions, viz $645,000. Confusion about this comes. 
we think, from observing only the final entries upon the ledger of the General! 
Motors Corporation, and from not giving proper force to the original data and 
memoranda upon which these entries were based. The general negotiations for 
sale and the final sale cover not only this particular plant but other property 
belonging to defendant and other properties belonging to an allied corporation 
and also a contract for the personal service of Mr. Kettering, who was a stock 
holder of defendant and the other allied corporation. The entire consideration 
paid by the General Motors Corporation for everything was about $8,000,000, 
paid in its capital stock at par ($100, the stock then having a stated value of $88 
per share). No doubt the tying-up contract with Mr. Kettering was one of the 
great objects of the purchaser in this transaction, which was undertaken and 
carried through as an entity, so that it was not very important to the purchaser 
what valuation was entered on its books for the tangible property ; but everything 
Was separately and distinctly valued in the various memoranda and the in 
structions given to the bookkeepers. In the preliminary contract this plant was 
given a valuation of $500,000, but this was expressly said to be an estimate. 
When the final distribution was made upon the memorandum of instructions. 
it was given precisely the foregoing appraised value, as modified by additions and 
changes after the appraisal. Some of the property covered by the general pur- 
chase was bought directly and some was acquired through purchase of the 
stocks of formerly owning corporations. The net result was that about five and a 
half million dollars were charged either to “investments” or “investments in 
allied corporations,” and about two and a half million dollars were charged to 
“sood will.” This particular tangible property, at the same appraised value, 
formed one of the items making up the total charge to “investments.” These 
facts all support rather than contradict the inference that the sale price of this 
particular plant should be taken as $645,000, approximately, and not as some 
indefinitely greater sum. 

In this connection plaintiff further shows that about a year later the General! 
Motors Corporation, in connection with the separation of properties which it 
was then making among subsidiaries, entered this particular plant on its books 
at the valuation of nearly $2,000,000. However relevant such a valuation might 
be, the evidence was, when offered, plainly incompetent, because it was merely 
the unsworn statement of a stranger to the suit, being a corporation not con 
nected with defendant save in the indirect way that the former stockholders of 
defendant had become holders of a relatively trifling fraction of the stock of the 
General Motors Corporation. Later, the defendant, perhaps feeling compelled by) 
the presence of this testimony in the record, introduced as witnesses the officers 
of the General Motors Corporation who had charge of this revaluation. Their 
explanation of what it was and of the reasons for it is not improbable, is not 
disputed, and should be accepted. They say that the General Motors Corporation, 
having acquired several enterprises with large good will items, like this one, 
found its good will account on its books at an unsatisfactorily high figure. It 
therefore determined upon the general policy of reappraising its physical prop 
erties at reproduction value, less depreciation; and it had such an appraisal 
made of its various properties, including this one: the appraisal being made by 
professional appraisers of good standing. The result was that the book valuations 
of many properties, including this one, were largely increased and the good will 
account on its books was correspondingly decreased, leaving its capital stock 
account unchanged. It is familiar knowledge that in 1920 or 1921, the reproduce 
tion value of such a plant would have been much greater than its cost in 1916 
and that such reproduction value would not of itself control its market value, 
but that the market value of such a plant in 1919 or 1920 would be highly specu 
lative, depending upon finding a purchaser with need therefor. Upon the whole 
we do not think that the sale to the General Motors Corporation nor the revalua- 
tion by that corporation substantially tends to impeach the fairness of the 
appraisal by the appraisal board 

[5] Although the District Court reached the conclusion, as we also do, that 
the appraisal could not be set aside upon any ground alleged or proved, that 
court was seemingly convinced, as we cannot be from the record, that the fair 
market value was greater than the appraisal by the amount at least of this 
special depreciation. So the court came to consider the making of the contract 
which had expressly provided that this special depreciation allowance, on account 
of the unsalability of the plant, should be taken into account on final settlement ; 
and it concluded that this provision of the contract should be set aside or disre- 
garded because so manifestly unfair to the plaintiff that it must have been in- 
cluded by the inadvertence of plaintiff's officers or through overreaching by de- 
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fendant We pass by, without consideration, the lack of pleading allegation 
which would justify this treatment of the contract; and we do so because the 
court below could, and perhaps would, upon proper terms, have permitted the 
pleadings to be amended so far as necessary We pass by, also without con- 
sideration, the difficulties inherent in setting aside one element or provision onl) 
of a contract covering many closely interrelated subjects; and we take up the 
meritorious question considered by the trial court in this connection. Its view 
was that this special depreciation was dependent mainly on the fact that this 
plant, intended to employ 5,000 or more workmen, was situated several miles 


from Dayton, the nearest place where workmen could live, and that this fact 








made it so unsuitable for any business to which it would otherwise be adapted 
as to cause this lessened valuation. The appraisal shows that this element, loca 
tion, was given effect by the board, but shows, too, that the finding of special 
depreciation was dependent also upon another element The great size of the 
plant made it, in 1919, relatively unsalable, regardless of locatio1 It is familiar 
knowledge that at that time such plants usually could not be sold, except at 
Si1( fee prices si e cannot f lly accept this view \ the court below: but, 
resting on this premise, it found further that this loss had been already suffered 
defendant or its predecessor in title before the contract with plaintiff had 
been made, and hence that there was no justification for permitting defendant 
recoup the loss, in the final settlement of this contract This conclusion wi 
supported first by the view that, although the sum fixed upon bad been the actual 
cost to the defendant upon its recent purchase of the property from anothet 
company, yet, on account of the identity of the two companies, the sale price 
is not centrolling, and that, in any event, the contract was too late in date to 
h back to that sale for a measure To consider the force of the first view 





requires a further statement of facts. Three men, Messrs. Deeds, Kettering, and 
Talbot were, or had been largely interested in some or all of various Dayton cor 

porations Among these were the Dayton Engineering Laboratories Company 
(“Delco”), the Dayton Metal Prducts Company, the Domestic Building Company, 


the Delco Light Company, and the recently organized defendant, the Dayton Air 


plane Company Prior to the first government contract with defendant, the 
Talbots and Kettering had become nearly sole stoc¢ kholders (two-thirds and one 
third) in the Metal Products Company and in defendant, and Kettering owned 
only a minority interest in the Domestic Building Company. The Talbots were 
not then interested in Delco or Delco Light or Domestic Building. Kettering was 


the only common stockholder in the two corporations, vendor and vendee, and 


he did not control either. Clearly the sale was not by one company to itself under 
another name, and the sale price cannot be, for that reason, disregarded. How 
ever, the existing personal and the former business relations between these 
various stockholders were so intimate that perhaps a court of equity should not 
be particularly impressed by the sale price which they had fixed. In our view, 
it is not this sale price which is important, but rather the actual cost to the 
vendor just recently incurred. Coming again to the facts 

The defendant had quarters in and near Dayton which had been sufficient for 
its relatively small needs. The Deleo Light Company, also operating in Dayton, 
had been greatly expanding and was looked upon as needing a very large plant. 
Accordingly, the parties interested, through the medium of the Domestic Build 
ing Company, had planned for and substantially finished a plant intended for 
the Delco Light Company at this point, several miles from Dayton, where 
there were good transportation facilities but no dwellings. Recognizing the 
handicap of having to bring labor daily from such a distance, it had been a part 
of the plan to build near the plant the necessary large number of dwellings, and, 
in anticipation, this had been named Moraine City At the time involved, only 
a few houses had been built, but the plan was progressing It was obviously the 
judgment of the capable business men who were the promoters that, in connec- 
tion with this plan for house building, the location was suitable for and would 
be acceptable to the Delco Light Company for carrying on its anticipated business 
It is equally plain that if such a plant were erected at such a place, but without 
providing dwellings for the labor and without knowledge of what use could be 
made of such factory, its unsuitability for sale upon the general market would 
immediately greatly depreciate its production cost; but, in connection with the 
existing plans, there is no reason to doubt that it was fairly worth its full cost. 
The enterprise was ft this stage, when, about the time the United States entered 
the war, the demand became urgent for immediate aircraft production upon an 
immense scale and with great speed. The defendant was as well fitted as any 
concern in the country, if not better, to be used as a basis for the development 
of facilities to supply this demand; but, to undertake to do so, it must have a 
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great increase in manufacturing facilities with the utmost speed It was at once 


f 


ipparent that this proposed an 


neomplete Delco Light plant was the most 
ble, and the associated parties mtrolling these corpora 


tions, Domestic Building Company and Delco Light Company, offered for that 


purpose to tu his plant over to the defendant and to let the Delco Light Com 





litable property 





pany meets its n eds in some other way 
[ der these circumstance somethir might have been said to justify the de 
mand of a substantial bonus to the Delco Light Company for abandoning its new 


plant t the defendant, and practically to the needs of the United States; but it 
was arranged that the plant should be sold to the defendant at its exact cost to the 
erector, the Domestic Building Conmipany, whereby this same figure became the 
cost of the plant to the defendant. In these transactions we find no basis for 
\dverse ticisl or can we see that the defendant was planning to recoup from 
the United States a loss which had alread been suffered by the improvidence of 
the promote! on the contrary, the arrangement seems completely fair and just 
to the United States 


The only way we can see in which it might be urged that the builders had al 





ready iffered a loss by erecting a great factory for which, under future condi 
tions, they might not find a purchaser, is to say that the suddenly developed war 
conditions had already upset the plans of the Delco Light Company for its future 
business, and so the erection of this plant had become a mistake. Not only do we 
find no sis in the record for this conclusion but, if true, it would hardly be a 
controlling equity as against the fairness of the contract in question 

We do not overlook the respective dates involved In May, 1917, a group it 





uding Mr. Howard Coffin, the Chairman of the Aircraft Board, and Col. Foulois 
the assistant to the head of the Army Air Service (then Signal Corps), came to 
Davton and invited proposals from defendant for a relatively small number of 
aining planes In J 
arge contract for battle planes They then made the suggestion, or at least 
approved it, that the new Delco Light plant was ideally adapted for large scale 
iirplane building and ought to be made available to defendant for that purpose 
Accordingly the transfer of title was arranged, and the sale made “in the sum 


une, they came again and discussed the possibility of a 


er of 1917.” It is to he assumed that the preparation of the property for its 
new use went forward with all possible peed, though the first contract, 1495, for 
100 training planes, was not actually executed until August 1, 1917 Contract 


1816, superseding 1495 as to training planes, and covering also 3,500 battle planes, 
was dated September 7, 1917. Contract 1816-1, on January 17, 1918, modified 
1816 in various items On April 1, 1918, contract 1816—A, superseded and modi- 
fied the former ones; and contract 1816—B, which is the direct subject of the 
igation and superseded all the others as to all the work (no planes except the 
10) having then been delivered), was signed on October 15, 1918. It is now said 
that the special depreciation clause of contract 1816—-B cannot be applied to this 
situation, because the property had been bought by defendant before the cor 














tract Was made and hence could not have been “acquired for the performance of 
this contract.” That is too w a construction. This contract was in con 
inuation of and substitution for the one of September T, 1917 (1816), containing 
th det i guage; and there is no reason to doubt that this property was 
“ue red expressly for the performance of the contemplated contract or contracts, 
of which 1816 very soon became the agreed embodiment 
Nor do we overlook the contention that the adoption of the original building 
e base of the spec lepreciation computation was the gradual develop 
ent of a cunning scheme and was probably “slipped over” on the plaintiff's 
cers tho clear iprel This provision was, of Course, not 
found in the contract of August Ist (1495), because that provided for the manu 
facture ! sile f planes at lat price No question of plant cost or of de} recia 
possibly involved In the first cost-plus contract (1816) the provision 
rs j nezuage substantially identical with this. It is stated in such clear 
I } ild not | ve ie nderstood by the captain who signed as 
g officer, the gene oO signe is Chief of the Signal Corps, and the 
ble er who had advised t n the matter and who signed as a witness 
Mr. Harris). The only distinction between the provision as found in 1816, and 
s found again in 181 Bb. is at the former contained a clause that this cost 
mse “should not exceed fair cos and this clause is omjtted from the latter 
The ay nent is that “fair cost’ meant “market value at the time.” and hence 


hat. if there had been a depreciation a ready suffered at the date of 1816, the 
st bas must be correspondingly reduced We cannot gi any such interpre 


ts on tT “fair cost.” (ne ilne”’ does not sav 
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, (it tS ie ( ne | i t sugvestio 
e ree the l wa t the fair and prudent cost Any explana 
! eeded fe he omission of this clause in the second contract, may be found 
e fact that, at its « e, the plant accounting officer had made the contem 
Lt ing I and had fixed the cost hase i accord wit! ( tract 1816 ind had 
el ‘ for many months as the basis of computing current monthly actual 
preciati Che repetition in the latter contract of the provisions for inquiry 
t TAS sec iInnecessarv. but ht ha be idvisable 
sufect dl erro! \ h might later be found 
ror he eWS 8 f expressed res hat he ecre elow 1 be 
eversed So Tar as it awards to plant ft the em of special deprecia 
The decree below aiso awa ed to pial tiff the refund of about 330,000, wl ich 
had been paid to defendant for the cost of maintenance of recreation and 
= l ( piloyees ha thell 
m uld lude “expenses 
of Of nes and supplies for 
“ ther o anizations t¢ 
‘ connection with em 
] . lub rooms ( ing room 
‘ ntract practically all 
. wa that city defendal 
maintained an amuse 
ni in war work If the 
pal it alone, there would 
hat broad sense, be ust 
buting ft he efficiency of the employees, and so a proper item of ope 
expense i lie é such as oup insurance, conducting club rooms, el s 
med to be a limitation, but it. at tl most, gives rise to ambiguity We do not 
tl e sl ing <« he park with other similar employees, 
for the United States, ¢ its location away from the pl: 
- essible te he employee families, makes any 
he expenses of Inaintenance were at first re Liat 
] lefendant. Later these items were suspended, and fina 
| em wi: submitted, as above explained, by the defendant nad the 
l office to Ce Downey, Chief of the Finance Division, A. 8S 
allowed by him. This was a practical construction by both p es 
] ‘ ! mil il t It was deliberately adopted, after the 
( Sti sed and while it was fresh, by those who had lived in the atmos 
] ( ‘ ( ont ct and knew tS Spirit Che adoption of this meaning was 
eel e reneri (tiem t the eached That meaning should not 
erw epu ted by the v1 d ed even if e cf ‘ 
| er the st I r hie 
i ! ‘ oO efu owe o plaintiff in the court be was ‘ 
17 ) D l ( f taki Cel in 1 on pl ‘ 
t | e adele ) 1 rel from pub i ya g es 
the proce ‘ ba f ( It a ) ded tha i 
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} ( ( ( duc on Wo! ind its resi s, and b eX i) n ese Dp ure 
hie ‘ ntere and er sm cou « d dd 
( LLLé Lhe h W l tted to he caiire 
\ cr n, who answered the contract definition “contracting 
( er’ who was to “represent” the plaintiff during execution. He fully approved; 
I reupon defendant caused the pictures to be taken, and paid therefor the 


tem in question. The question as to their exhibition then arose. The film was 
then deposited in Washington with Col. Churchill of the Military Intelligence 


Divisio Later Co Churchill advised defendant of the decision of the Secre 
tal of War, that the film might be retained by defendant for private ex! ibition 

mployees only, or that it cou be turned over to the Committee on 
I I I ‘ tion for such publi sf is e Committee might think Wise, in 
\ case the defendant would be reimbursed for its cost expenditures. The 
chi l ! I ! ( litte the (‘reel Committee,” asked that the film be 
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turned over to it, and this was done. What use was made of the film by this 
Committee does not appear. 

[6] Save for the express prohibition in the contract against publication of 
pictures, there was then little or no doubt that the cost of this film might rightly 
have been considered as “indirect labor” (paragraph 4, Schedule A), or over- 
head; but the publication which is prohibited cannot be intended to be merely 
that private showing to a few persons which would be inherent in the making of 
the pictures, before they could be submitted to the Director for his approval and 
censorship ; the prohibition of publication must refer to the giving of some general 
publicity. The permission and approval given by the assistant director cannot 
be overlooked. The contractor producing war-time necessities for the Government, 
and who comes for instructions to the officer apparently in charge of the subject- 
matter, can hardly demand from that officer a written letter of authority from his 
immediate or remote superior before the conference is undertaken. We may 
take judicial notice, that the Director of Aircraft Production, like the Secretary 
of War himself, must act through his authorized representatives, and that, espe- 
cially in war time, a contract must contemplate such representation. 

The case is not one where it appears that the assistant did not have the dele- 
gation of authority which the contractor might rightfully have supposed; that 
would present another question. From this record there is no reason to doubt 
that the assistant director did have the authority which he seemed to have. 

These considerations alone would support the allowance of the claim made 
hy the Director of the Finance Division, as a contemporaneous construction of 
permissible “expenses,” regardless of whether or not permission to publish was 
subsequently had. The allowance may also be well supported upon the express 
promise of the Secretary of War, made through Col. Churchill, that if this 
film was turned over to the Creel committee for its use, the cost would be repaid 
to the defendant. True, upon that theory, an independent action might be main- 
tained by defendant in the Court of Claims; but that ought not to be the exclusive 
remedy, where the subject was merely one item in the execution of the contract, 
was actually taken into account by the plaintiff in its settlement of accounts 
under that contract, and was paid in full. That circuity of action should not be 
necessary. 

[7] The three items thus far considered upon their merits are also very well 
controlled by the theory of accord and satisfaction or compromise and settlement, 
already discussed. It is true that, at the time when various items then in dis- 
pute were submitted to the Chief of the Finance Division and by him disposed 
of ina way that was acquiesced in by all, no controversy had been raised as to the 
item of special depreciation. The appraisal had been made, and the voucher 
for the item had been prepared. No one questioned its propriety. At the same 
time, it underlay all the suspense items which were submitted to Col. Downey. 
It was expressly mentioned and approved in contract 1816—C, which evidenced 
the final adjustment. The effect of this lack of contest would be different if 
there were any way to restore defendant to the position it would have had if this 
item had been contested and denied. It is at least probable that defendant would 
then have exercised its right of appeal, both as to this and the other items which 
were denied. The allowance without contest of the special depreciation was a 
part of the consideration leading to defendant’s acquiescence in the denial of 
the other items: but, however much the effect of the settlement contract may be 
thus minimized as to the special depreciation item, this disparagement does not 
extend to the amusement park and motion picture items. They were contested, 
and their allowance was deliberately considered. 

It is also argued that the items disallowed by the Chief of the Finance Division 
were claims of such tenuous character that they do not carry substantial 
appeal to a court of equity on the ground that acquiescence by all in their dis- 
allowance makes it improper later to open up the general account. The items 
submitted for allowance amounted to about $1,000,000. About $200,000 were 
allowed and $800,000 rejected. The largest item of the latter class was a claim 
for $500,000, arising because the existing contract at one time called for 5,000 
planes and provided for paying the contractor a percentage of the saving made 
by him in the actual cost as compared with the then estimated and stated 
“bogey” cost Later there was a modification by which the “bogey” cost and 
percentage were changed, so reducing the contractor’s profit. Defendant con- 
sented to this change, upon the oral assurance that the reserved right of can- 
cellation should not be exercised. Later this right was, in effect, exercised, 
and the change in the contract as to the profit basis resulted in this loss of profits 
upon the planes actually made and delivered. The claim was perhaps more 
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uccurately one for damages than for profits, and it, very likely did not have 
legal standing; at the same time, it had some equitable appeal, and could have 
been pressed on review. The remaining $300,000 of items present, so far as we 
may judge, only claims of the class likely to arise under such a contract, and 
most of which might or might not, upon consideration, turn out to be rightful. 
We think the due effect of these allowances and disallowances and the acquies 
cence therein cannot be avoided on the ground of obvious lack of merit in the 
items disallowed 

As the account between the parties was left by the performance of the final 
settlement, 1816—C, the defendant's profits were such that it was compelled to and 
did pay to the United States war profit and income surtaxes which in their upper 
brackets amounted to, say, 75 per cent of the profits The refunds ordered by 
the court below were all taken in effect from these upper brackets, and defendant 
accordingly claimed that there should be a decree against it for only 25 per cent 
of whatever refunds were found proper. Our disposition of the main questions 
makes it unnecessary to consider defendant’s complaint with regard to the action 
of the trial court upon this subject-matter. 

Upon the cross-appeal, the comment just made applies to the subject-matter of 
interest upon the refunds concerning the disallowance of which interest the 
plaintiff complains and appeals. 

[S|] The three remaining items of the cross-appeal pertain to the action of 
the trial court in refusing to disturb the allowance to the defendant and the 
payment to it of the sums claimed for the services of public accountants, 
$62,000, for money paid for railroad transportation of employees, $137,000, and 
for “bonus for savings,” $850,000. As to all three of these items, the District 
Court held that they were either expressly or fairly a part of the expenses or 





profits to which defendant was entitled by the terms of the contract (As to 
the first two, we see no occasion for further detailed discussion, and we affirm 
the court below. As to the third, the bonus for savings, the complaint is that, 


although the contract expressly provides therefor, it is to that extent void 
because against public policy, and that this position is emphasized in the present 
ase by the unconscionable amount of profits resulting to defendant This 
provision was common in governmental contracts during the war. Although it 
is said to have been new in governmental contracts at that time, it had long 
been common in private building contracts; indeed, it was almost a necessary 
corollary or incident of a cost-plus contract. Much is to be said both for and 
against the economic good policy of “cost-plus” contracts for governmental work; 
but it is well known that, during the war emergency, they seemed to be neces- 
sary, and that they were authorized and employed to a very great extent. To 
preserve the motive of self-interest on the part of the contractor and yet to 
neutralize any tendency on his part to increase his percentage by increasing 
cost, the theory was adopted that the parties should agree upon an estimated 
price, which would be the probable cost as near as they could foresee, and that 
then the contractor should be allowed, in addition to his flat percentage, a 
portion of any savings which he was able to make below the estimated or 
‘bogey” price. In this case that bonus was 25 per cent., and, as computed, it 
amounted to the sum named, 

[9] With regard to plaintiff's claim that this provision was against public 
policy, it is enough to say that no authorities are cited to that effect, and that, 
for the courts to undertake, years afterwards, to set aside a wartime contract 
of the government because against public policy should be and is, in cur judgment, 
quite impossible. Even if the subject were otherwise open, it would be difficult 
to set aside only one contract provision which formed a part of the considera 
tion for the counter promises. 

Nor are we impressed that defendant’s profits were so unconscionable as to 
justify taking them away upon any vague grounds, if indeed, that might ever be 
done. The contract, or rather the series of contracts which were practically a 
unit, occupied some 18 months; the original capital invested was about $1,000,000 
but, with borrowed money, general debts, and reinvested profits, the average 
capital employed during the last year was some $5,000,000. The total cost to de 
fendant of its output was some $27,000,000, and its final net profit from these 
contracts, after it had paid the excess profits taxes imposed to meet this kind 
of a situation, was about $1,000,000. Plaintiff proposes to find a reasonable profit 
by computing an annual per cent., of customary amount, upon the original capital 
investment; on the other hand, where much adidtional capital is borrowed and 
both business and reputation, indeed financial existence, are involved, business 
men commonly compare their profit with their output Upon this basis the profit, 
even including bonus, was not over 4 per cent. We agree with the District Judge 
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that, under the ircumstances, he actual profits of manufacture [excluding 


xCeSSIVe 


special depreciation] were ne ither exorbitant nor ¢ 

Upon the entire record, the cast ll be remanded, with instructions to dismiss 
the bili 

Senator FLanpers. Mr. Case, you will take the chai 

Senator Case. Are there any further questions ¢ 

Senator STENNIS. What = t | e question before the group now, Mr. 
(Chairman ¢ 

Senator Case. Are there further questions o interrogations of Mr. 
Talbott / 

Senator STENNis. No questions. 

Senator Case. If not, in the absence of further questions I think 
we are through with the witness. Is there anything further to come 
before the committee / 

Senator Kerauver. Mr. Chairman, I brought up this matter and 
| don’t want to make a motion that the nomination be brought back 
here, but I did want to ask that it be def rred until the next session 
of the Senate. in order that we have time to have the questions and 
answers in the record placed on the desks of the various Senators. | 

Senator CASE. The acting chairman is compelled to state that ifa 
motion were to be made at this time, he would feel constrained to raise 
a point that there is no quorum present al d that no executive action 
ean be taken. 

Liowever, the acting chairman trusts that the Chair under these 
circumstances will be glad to go along with the Senator from ‘Tennessee 
to the chairman of the committee to make that request, purely as a 
matter of understanding and agreement, but I do not think that a 
small group like this should pretend to take executive action. 

Senator STENNIS. L think it is a very reasonable request, Mr. Chatr- 
man, for our group here to request that he be given until tomorrow 


] 


or such furthe time as the Senate sits. 


Senator FLAnperS. May I state that I have just been in communi- 
eation with Senator Saltonstall. He says that they are presently 
considering Mr. Stevens’ nomination, al d next on the calendar comes 
the nomination of Mr. Talbott. 

They would normally proceed with 11 unless this committee takes 
some act on to the cont) \ . ana tne ind ated action will be to 

thdraw the nominatio} ind bi o it Da k to the committee, so I 
suggest if Senator Kefauver wishes to do that. he could do it and we 

idl get a quorum by calling Se! itor Smith—— 

Senator Krrauver. Mr. Chairman, I had not asked that the nom- 

on he withdrawn and brought back. I asked that the committee 
sk the chairman to defel ealline up the no nation until the next 
ceceion so that the hearings here today could be printed, and any 
senatol who wanted to read then could have n opportunity of doing 
o before voting on the non ut of Mr. Talbott. 


Senator Case. Mr. Chairmat 

Senator FLanpers. Senator Case. 

Senator Case. I think it would be very | id policy, as one member 
of the committee and as a Memb oO] the Senate, to attempt to pro- 


ceed \ ith the nomination and throw the discussion open to the charge 


that the committee had received additional testimony and was trying 


to crowd the nomination thro ih before that testimony were avail- 
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apie. I think the request which the Senator Trom lennessee n ikes 
sa fal request and one that ought to be supported bv us 
Senator iy ANDERS. Now thi isnot a vote on a motion, b I I would 


like to canvass the committee on that pont. 
Senator Stennis ¢ 


Senator CASE. Mr. Chairman, I also state that while the char 


man was absent from the room, | stated that if a motion were made 
to take formal action, I would fee] advised to raise the point of no 
quoruni. I see no reason \ hv the imd vidual members of the com 
mittee here may not so de. 

senatol Ky ANDERS. ‘| hat 1s why l Sa d it was informal. We col ld 
have a worum any time we Want | if if is necessary to cote up tol 


a vote, but | asked for an informal expression on what you have just 
Salad, namely, that we should request the chairman not to proceed 
with the presentat on of the name of Mr. Talbott. What 1s youl 
thought on that / 

Senator STENNIS. Mr. Chairman, | feel that these matters are old 
al cl there 1S ho perso! al wrongdoing shown. Whatever 1s shown as 
to Mr. Talbott has certainly been redeemed by his life since, but at 
the same time Senator Kefauvet wasn’t here. He was ill when this 
matte! originally arose, and I think his request is very reasonable in 
deed, and I \ ould support him inaski vo that it vyoover ul til tomorrow. 

Senator FLANDERS. Sehator Syvinington ¢ 

Senator SymMinotTon. | helieve that Senator Russell was satistied 
with the testimony. and I feel that President Eisenhower has the mght 
LO choose whom he wants for | s executive otlicer . espec ally as Mr. 


Talbott agreed to sell the stock which the committee felt he should 
s}] 


On the other hand, 1f at thistime his name was put before the Senate, 


then I believe that he would probably be attacked on the floor of the 
Senate on the basis that the Armed Services Committee had not agreed 
to give a full hearing to him, to the people who are examining his 
record. For that reason | think under the circumstances, if m\ d 
tinguls ied colleague from ‘Tennessee feels that the committee should 
ook the record over again, have an < pportunity to see it, I think { 
should be referred back to the committee. 


Senator Fianpers. That requires action referring i back to the 
committee. The other suggestion which I asked the Senators to give 
then opinion on whether we should requ { e chairmia not to 
present Mr. Talbott’s name today, which is a sim ple thing, and one 
less rough on Mr. Talbott than bringing his name back to the com 


mittee. That isa bit drastic to do that. 
Senator Case. Mr. Chairman, tt merely delays it unt | the printed 


1 


record of this hearing todav can be m ide ivailable. 


senntol KEI AUVER My only reql est was that whit has oe eon he 


today we have an opport nity to have p! nted and on Sei ators’ desks 
so that all senators can read Mis 


Senator SyMINGTON. ould T ask the Senator from ‘Tennessee if 


he 1s satisfied with the testimony ? In the committee he did not vote 
against Mr. Talbott. Does he feel that he will vote for him on the 
floor of the Senate‘ 

Senator Kerauver. I don’t think so. I am highly satisfied with his 


testimony about the procurement matter. I fi unkly have a great deal 
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of concern still about his expressed attitude as to Colonel Deeds, as 
to his present attitude about what Mr. Deeds did at that time. 

Senator FLANpeRs. Senator Cooper? 

Senator Cooper. I would like to say frankly, first, that there hasn't 
been very much in the testimony offered by Senator Kefauver which 
impressed me as bearing directly upon the qualifications of Mr. 
Talbott. 

I just think that if you analyze it and see who the charges were 
against, any relationship that he has to them would just be conclusions 
on our part as to something which happened 30 years ago. 

However, in fairness to the committee and also to Senator Kefauver, 
and in fairness to Mr. Talbott, I think that the nomination ought not 
to be withdrawn but that the record ought to be printed so that it 
will be fully disclosed. I favor the postponement. 

Senator FLanpers. It seems to be then the unanimous opinion of the 
committee that the chairman should be asked—that is Senator Salton- 
stall—not to present the name today but give time for this additional 
testimony to be printed and made available to the Senators. 

Senator Symineron. I would certainly agree to that, Mr. Chairman. 
I see the difference. 

Senator Frianpers. I have word that that will be satisfactory to 
Senator Saltonstall. Is there anything else to come before us? If 
not, we are adjourned. 

(Whereupon, at 4:15 p. m., the committee adjourned.) 











